INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

WILLIE J. SIMKINS,

Plantiff,
S Case No. 01-3280-KHV
L.E. BRUCE, etd.,

Defendants.

ORDER FOR AND NOTICE OF SETTLEMENT CONFERENCE

Pursuant to Fed. R. Civ. P. 16(a)(5) and D. Kan. Rule 16.3, please take notice that a
settlement conference will be conducted in this case by U.S. Magistrate Judge K. Gary
Sebdius on October 6, 2005, at 9:30 a.m., in the U.S. Courthouse, Courtroom 470, 420
Federa Building, 444 S.E. Quincy Street, Topeka, Kansss.

The basc purpose of this settlement conference--and the basic purpose of dl of the
goecific  requirements set forth below--is to promote informd, candid, and ultimaedy
productive discussons among the parties and their representatives, lead trid counsel, and the
stlement conference judge. Every aspect of the litigation bearing on its settlement vaue will
be consdered, in order that the settlement judge may privately express his views concerning
the actua dollar settlement vaue or other reasonable dispostion of the case, bearing in mind
that the settlement judge will not try the case if the parties should be unable to reach a

Stlement.



As with trid, it is essentid that everyone involved be fuly prepared for the settlement
conference. Toward that end, by October 4, 2005, the parties or the parties counsdl of record
shdl, if they have not aready done so, submit directly to the underdagned magistrate judge (and
not to the asdgned trid judge), a written settlement conference statement, which shal
concisdly provide, in summary form, the following information: (1) the generd nature and
facts of the case; (2) the key factua issues, (3) the key legd issues;, (4) a detaled itemization
and explanation of the damages or other relief requested; (5) the most pertinent or compelling
evidence that is anticipated to be offered a trid by each sde (6) an evaduation of the
probability of success of trid (eg., 40%, 65%, etc.) on each of the key factud and lega issues,
(7) the projected attorney work hours, attorneys fees, and out-of-pocket expense for each sde
to take the case to trid and, if successful at trial, to defend any apped brought by an adverse
paty; (8) the estimated length of time associated with proceeding to trid and deding with any
appedls, (9) a recapitulation of the parties prior negotiations, with the date and terms of each
settlement offer and counteroffer; and (10) perhgps most importantly, a detailed explanation
of why the case has not been settled to date, accompanied by specific suggestions concerning
how the impasse can be remedied. The parties written settlement statements shal not exceed
seven (7) pages, and shall not be filed. The statements may but need not be served on opposing
counsdl.

These pre-conference settlement Statements preferably should be submitted to Judge

Sebelius as an attachment to an Internet e-mail sent to



ksd_sebelius_chambers@ksd.uscourts.gov.  Alternatively, the datements may be faxed to

Judge Sebdlius' s chambers, at (785) 295-2809.

The court is mindful and respectful of retained counsd’s proper role as a zeadous
advocate for the legitimate interests of his or her client. Neverthdess, as a practicd matter,
the pre-conference written datements will only be useful to the settlement judge (and
conducive to the mediation process) if they are redistic and objective about the weaknesses
and drengths in each party’s case. That is, please bear in mind that neither the settlement
conference statements nor communications during the settlement conference can be used by
any party during thetria of the case. See Fed. R. Evid. 408.

The above-described settlement statements shdl contain a notation thereon that copies
have been provided to the dient and any digned nonparty who has a direct financid stake in the
outcome of the case, eg., the defendant's lidbility insurance carrier(s), if applicable.  Further,
the statements shdl provide the name, address, tdephone number, and employer and job ftitle
(if applicable), of the representatives who will attend the conference.

If there are nonparties who have an interest in the outcome of this case, including but
not limited to, primary and any excess liddlity insurance carriers, subrogees, or lienholders,
the court hereby orders that the parties lead trid counsd of record immediately provide
written notice to dl such nonparties of the time, date, and place of the settlement conference,
and inform them that ther physca presence is required by the court a the conference.

Counsd of record also shdl furnish each such interested nonparty a copy of this order.



Counsd of record shdl promptly inform the court in the event that such a nonparty indicates
an intent not to agppear in person as required by this order.

In addition to lead trid counsel being present at the settlement conference, a person
with “actud sdttlement authority” for each party likewise must be present in person. The
person with actud settlement authority shdl be adequately familiarized with the case so as to
enable him or her to negotiate about the case in good faith.

A person with limited settlement authority does not meet the requirement of this order.
Trid counsd rarely satisfies the requirement of a person with actua settlement authority. For
the plantff, a person with actuad authority requires a representative with the find authority to
authorize dismissal of the case, with pregudice, or to accept a settlement amount recommended
by the mediator down to the defendant’s last offer, in the representative's discretion. For the
defendant, such a representative must have find settlement authority to commit the defendant
or its liddility insurance carrier(s) to pay a settlement amount recommended by the mediator
up to the plantiff's prayer or up to the plantff's last demand, whichever is lower, in the
representative’s discretion, without having to cdl for additiond authority. The purpose of these
requirements is to have a representative present for each party who can settle the case during
the course of the conference without consulting a superior.

If the defendant has liability insurance, condstent with the insurer’s contractua and
legd duty to exercise reasonable care and good fath in atempting to settle dams agand its
insured, the court expects a representative of the insurance company to be present at the

setlement conference who has actud sdttlement authority for the lesser of policy limits or
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the plantiffs most recent demand. For example, if the plantiffs most recent demand is
$350,000 and the defendant has $500,000 of ligbility coverage, it is not acceptable for a
representative of the insurance company to atend the conference who only has $50,000 of
settlement  authority, regardless of whether another, more senior employee of the insurer
supposedly will be avalable by tdephone during the conference.  The court wants and expects
the insurer's decison meker -- i.e, the individua with the insurance company who assesses
the value of the clam -- to be present and to hear dl that is sad that might bear on the
stlement vdue of the case, so that additiond money can be offered to settle the case if
discussons reved that doing so is warranted. The court is not, of course, dictating that the
defendant in fact pay a particular anount to sdttle a case, just as the court would not dictate that
the plantiff agree to accept any particular amount. What the court, however, is requiring is that
the decison makers on both sides of the case be present and be able to make quick decisions
about what to pay or take to settle the case.

Only the undersgned judge may excuse the presence of the person with“actud
Stlement authority” from attending the settlement conference in person.  Any request for
permisson not to appear, or to paticipate by telephone, shdl be requested in writing no later
than 11 days before the sttlement conference begins.  Such requests, however, are highly
disfavored and seldom will be granted.

Prior to the settlement conference, the court encourages and expects that lead trid

counsel will have discussed settlement in detail with their respective clients.  Further, prior



to the conference, the parties should have had conducted serious settlement discussions, ether
directly or through counsdl.

Counsdl of record shall bring to the conference dl portions of their files that would be
hdpful to the settlement judge or the parties during the course of the conference. This
includes, but is not necessarily limited to, such things as key pleadings and correspondence,
the key exhibits expected to be used at trid, damage caculations, experts reports, settlement
brochures, photographs, etc.

The sHtlement judge will begin the conference by meding in the courtroom with dl
the attendees. The settlement judge will make some initid comments. Counse should then
be prepared to gve a brief 5-10 minute summary of their case. The summary should be as
objective as possble. Counsd should ress meking satements which are likdy to polarize
the paties. The setlement judge then typicaly will breek and tak privaidy with the parties
and their representatives.

The court tentatively has dlotted four hours for the settlement conference in this
paticular case. The conference, however, will continue on the date noticed until the court
determines that there is nothing further to be gained by continuing. There will be no specific
bresk in the conference for medls.

The requirements of this order have been imposed to make certain, to the extent

possble, that possble avenues of settlement are reasonably explored before the settlement

conference begins. The court intends to minimize the risk that the valuable time, money, and

resources of anyone involved in the mediation process is wasted unnecessarily.
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Any materid noncompliance with the requirements of this order may rexult in the
impogtion of sanctions agang the respongble party, atorney, or other representative.  Such
sanctions may include, but are not limited to, an award of atorneys fees or travel expenses,
or both. If counsd or the parties have any questions about this order, they may contact the
Judge Sebdlius slaw clerk, SaraFalls, at (785) 295-27009.

Copies of this order dhdl be sent to dl counsd of record and any unrepresented parties
of record who are not in defauilt.

IT 1SSO ORDERED.

Dated this 28th day of September, 2005 at Topeka, Kansas.

9 K. Gary Sebelius
K. Gary Sebdius
U.S. Magidirate Judge




