INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

HORACE BARNES,

Plaintiff, CIVIL ACTION
V.
No. 01-3202-KHV
UNITED STATESOF AMERICA,

Defendant.
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MEMORANDUM AND ORDER

Horace Barnes, an inmate a the United States Penitentiary in Leavenworth, Kansas
(USP-Leavenworth), brings suit under the Federal Tort Clams Act, 28 U.S.C. § 2671 et seq., dleging
malpracticeby prisonmedica saff. On September 27, 2004, the Court sustained the government’ smotion
to dismiss and/or for summary judgment. Plaintiff appealed. The Tenth Circuit partialy vacated this
Court’s order, remanding the limited issue whether the Court should excuse plaintiff’s failure to submit

admissble evidencein support of hisclam. See Order And Judgment (Doc. #96) filed August 25, 2005.

For reasons stated below, the Court declinesto excuse plaintiff’ s falure to submit admissble evidence in
response to defendant’ s motionfor summary judgment and directs entry of judgment infavor of defendant.

Factual Background

The Courtincorporatesthe factua background fromits M emorandum And Order (Doc. #81) filed

September 27, 2004. Highly summarized, the following facts are uncontroverted, deemed admitted or,
where disputed, viewed in the light most favorable to plaintiff.
Approximately 15 timesbetween August 15, 1997 and May 21, 1998, USP-L eavenworthtreated

plaintiff for a rash and skin irritation on his penis. On December 28, 1998, plaintiff complained of skin




irritationon hisinner thigh, scrotum and penis. H. Al-Rubdle, aphysician assstant, diagnosed plantiff with
jock itch and prescribed Tolnaftate. On January 27, 1999, plaintiff complained of apenisinfection. Al-
Rubdlle diagnosed plaintiff with condylomata acuminata (genital warts) and treated him with medication

from an unlabeled bottle. See Bantiff's Objection To Defendant’s Memorandum In Support Of

Defendant’s Motion To Digmiss Or Alternatively, Motion For Summary Judgment (Doc. #27) filed

October 28, 2002 at 28.* Al-Ruballe stated that the bottle contained the prescription drug Podofilox. See
id. The next day, on January 28, 1999, plaintiff complained of swdling and sorenessin the affected area.
Al-Rubdle examined plaintiff that day and discontinued the Podofilox. Al-Rubale and Phillip Hill, M.D.
(the dinical director at USP-Leavenworth) prescribed Sulfameth/Trimeth and Clotrimazole. Plaintiff's
adversereaction”quickly resolved itsdf because he was never again givenaPodojilox [ c] treetment from
an unlabelled bottle” 1d. at 28.

On May 22, 2000, plantiff filed an administrative tort clam with the Bureau of Prisons. See
Exhibit A-2 to Defendant’s Memorandum (Doc. #20). Haintiff dleged that on January 27, 1999, Al-
Ruballe improperly treated his condition by prescribing Podofilox and that as a result, he had painful
aveling and burning under his scrotum the next day. Seeid. Pantiff dleged that on January 28, 1999,

Al-Rubdle and Dr. Hill prescribed Sulfameth/Trimethand Clotrimazole. Seeid. Plantiff aso dleged that

1 The statements in plaintiff’ s opposition memorandum (Doc. #27) were not sworn under
pendty of perjury. Accordingly, the Court excluded them. See Memorandum And Order (Doc. #81) at 3
n.2; D. Kan. Rule 56.1(d). In an effort to understand plaintiff’s claims, however, the Court set forth
plantiff’s unverified satements. The Court notesthat before plaintiff’ sunswornopposition to defendant’s
motionfor summaryjudgment, plaintiff had never asserted that Al-Rubdle treated hmwithmedicationfrom
an unlabeled bottle. Because that assertion is unsworn, it cannot cregte any genuine issue of materid fact
for trid.

-2-




Dr. Hill and Karen Todd, a physcian assstant, provided fdse information during the inmate grievance
procedure. Seeid. Plaintiff sought $100,000.00 in damages. Seeid.

On October 19, 2000, the Bureau of Prisons denied plaintiff’s clam. On May 21, 2001, plaintiff
filed acomplaint, aleging that (1) during several examinations from 1997 through 1999, the medicd saff
negligently diagnosed himwith condylomataacuminata; (2) on several occasions from1997 through 1999,
medica saff negligently prescribed anti-itching and foot creams to treat plaintiff’s condition; (3) on
January 27, 1999, Al-Rubdle negligently trested plaintiff; and (4) on January 28, 1999, Al-Ruballe and
Dr. Hill negligently prescribed Clotrimazole.

Faintiff’s complaint named seven individuad defendants and sought damages under Bivensv. Six

Unknown Named Agents of Fed. Bur. of Naroctics, 403 U.S. 388 (1971), and the Federa Tort Claims

Act (“FTCA”), 28 U.S.C. 88 1346(b) and 2675. On July 19, 1999, the Honorable G. T. VanBebber
dismissed the Bivens daim because plaintiff aleged only that defendants negligently provided medicd care.
See Order (Doc. #5) at 1-2. Judge VanBebber noted that plaintiff had exhausted adminitrative remedies
onhisFTCA dam, but that the United States of Americawould be substituted as the sole defendant. See
id. at 2.

On September 27, 2004, the Court sustained the government’s motion to dismiss and/or for
summary judgment. The Court held thet (1) except for hisallegationsthat medica saff provided negligent
care between January 26 and January 28, 1999, plaintiff did not exhaust adminidrative remedies by filing
an adminigrative tort dam and (2) as to plantiff’s remaining clams for negligent trestment between
January 26 and January 28, 1999, plaintiff did not provide sufficient evidence for areasonable juryto find

in hisfavor.




On agpped, the Tenth Circuit vacated the Court’s order asto plaintiff’s clam that on January 27,
1999, Al-Ruballe negligently treated himwithmedicationfroman unlabeled bottle which Al-Ruballe stated
was the prescription drug Podofilox. The Tenth Circuit otherwise affirmed.

Analysis

Haintiff’s remaining dam is that on January 27, 1999, Al-Rubadle negligently treated him with
medication from an unlabeled bottle which Al-Ruballe stated contained the prescription drug Podofilox.?
Inits motion for summary judgment, defendant argued that it was entitled to summary judgment because
plaintiff had not produced evidence of (1) the standard of care, (2) any breach of the standard of care or
(3) injuriesresulting fromany such breach. The Court sustained defendant’ smotion for summary judgment,
halding that (1) plaintiff’s unsworn statements that Al-Ruballe breached the standard of care and that
plaintiff suffered injuries were insufficient to withstand a motion for summary judgment and (2) even if the
satementswere verified, no reasonable jury could find that plantiff wasinjured because the bottle was not
labeled. Astothefirg point, the Tenth Circuit held that it could not determine whether this Court intended
to excuse plantiff’ sfalureto present admissble evidence by dso addressing the meritsof plantiff’ sdam.
As to the second point, the Tenth Circuit held that if plantiff had submitted a verified satement that he

suffered an adverse reactionto the medicine inthe unlabel ed bottl e, areasonabl e jury could have concluded

2 Fantiff’ sverified complant aleged that on January 27, 1999, Al-Rubdle treated hmwith
Podofilox but that on January 28, 1999, Al-Rubdle told plaintiff that he had treated him with tetracyclene.
See Civil Rights Complaint (Doc. #1) filed May 21, 2001 at 5-6; see also adminidrative tort dam filed
May 18, 2000 (dleging that Al-Rubdle treated plaintiff with Podofilox), Exhibit 33 to Civil Rights
Complant (Doc. #1). In his complaint and adminigtrative dam, plantiff did not dlege that Al-Rubdle
treated him with medication from an unlabeled bottle. Pantiff firs dleged thet fact in his unverified
response to defendant’ s motion for summary judgment (Doc. #27).
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that Al-Rubdl€'s negligence caused plantiff's injury. The Tenth Circuit remanded for this Court to
determine whether it should excuse plantiff’s falure to present a verified satement in support of his
dlegations.

As noted in the Court’s prior order, plantiff’'s unsworn statement is insuffident to withstand a

motionfor summary judgment. See Memorandum And Order (Doc. #81) at 15 (aiting D. Kan. Rule56.1

and Fed. R. Civ. P. 56(e)). Inthe factua background, the Court explained that because the statements
inplantiff’ soppositionmemorandum (Doc. #27) werenot sworn under pendty of perjury, the Court would
exclude them. Seeid. a 3 n.2 (citing D. Kan. Rule 56.1(d) (dl facts on which opposition is based shdll
be presented by affidavit, declaration under pendty of perjury, and/or relevant portions of pleadings,
depositions, answers to interrogatories and responses to requests for admissions). The Court noted that
“[i]n an effort to understand plaintiff’s clams, however, the Court has set forth plaintiff’s unverified
satements.” 1d. In proceeding to andyze the merits of plaintiff’sclam, the Court did not intend to excuse
plantiff's falure to submit admissible evidence in support of his dam. As the Tenth Circuit noted, the
Court’slegd concluson asto plaintiff’s clam was based on the “heuristic” assumption that plaintiff could

produce an admissble statement of his factud dlegations. Order And Judgment (Doc. #96) at 10. In

addition, asthe Tenth Circuit o noted, plaintiff did not submit asworn statement insupport of hismotion
for recondderation. 1d. a 9-10. In sum, plantiff's unsworn datements are insufficient to withstand
defendant’s motion for summary judgment on plantiff’'s dam that on January 27, 1999, Al-Rubale

negligently treated him with medication from an unlabeled bottle.® Nothing in the record suggests any

3 The Tenth Circuit noted that “the ditrict court’ sorder suggests an inclination to overlook
(continued...)
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reason why the Court should overlook or excuse this deficiency in plaintiff’s evidence.

IT ISTHEREFORE ORDERED that defendant is entitled to summary judgment on plaintiff's
dam tha on January 27, 1999, Al-Rubdle negligently treated him with medication from an unlabeled
bottle. The Clerk is directed to enter judgment in favor of defendant.

Dated this 3rd day of October, 2005, at Kansas City, Kansas.

g Kathryn H. Vratil
KATHRYN H. VRATIL
United States Digtrict Judge

3(....continued)

forma defects for purposes of summary judgment.” Order And Judgment (Doc. #96) a 10. Tha
gsatement was based on this Court’s observation that dthough plaintiff did not properly authenticate the
letters which he submitted from Bayer Corporation (“Bayer”) and the Food and Drug Administration
(“FDA”), plaintiff could likely obtain such authenticationbefore trid. 1d.; Memorandum And Order (Doc.
#31) a 16. The Court assumed that becausethe letters gppeared to be on officid letterhead from Bayer
and the FDA, the individuals who sent the letters could likely authenticate them. Plaintiff’s failure to
authenticate and verify his own statementsis amuch more critica defect that goesto the heart of plaintiff’'s
dam.

The Tenth Circuit held that if plaintiff had submitted admissble evidence to support hisdlegeations
that (1) Al-Rubdle gave plaintiff a prescription from an unlabeled bottle and (2) plaintiff had taken
Podofilox in the past with no adverse reaction, areasonable jury could find in favor of plaintiff. Pantiff
submitted a verified complaint under pendty of perjury and severa afidavits, but in oppostion to
defendant’s motion for summary judgment and in support of his motion for reconsideration, he chose not
to submit a verified statement in support of thesetwo critical facts. See Complaint (Doc. #1); Affidavit [In
Support Of Mation For Extension Of Time Under Fed. R. Civ. P. 56(€)] (Doc. #24) filed Oct. 18, 2002,
Affidavit [In Support Of Additional Motion For Extension Of Time Under Fed. R. Civ. P. 56(€)] (Doc.
#32) filed November 15, 2002; Affidavit [In Support Of Surreply] (Doc. #36) filed Dec. 9, 2002.
Faintiff’s verified statements e sewhere in the record (including his complaint) do not support these two
facts. Absent admissble evidence ontheseissues, no reasonable jury could find in plantiff’ s favor on his
dam tha on January 27, 1999, Al-Rubdle negligently trested him with medication from an unlabeled
bottle.
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