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I.

MEMORANDUM AND ORDER

INTRODUCTION

This case cones before the court on the follow ng notions and

related briefs:

1)

2)

3)

4)

Motion for judgnment on the pl eadi ngs by defendants WIlliam
Cumm ngs, David R MKune, and Duane Mickenthaler, wth
associated briefs. (Docs. 127, 128, 138, 139, 160, 189,
195, 218.)

Plaintiff’s notion for partial summary judgnent, wth
associ ated briefs. (Docs. 140, 141, 142, 163, 181.)
Motion for summary judgment by defendants Prison Health
Services, Inc. (PHS), Angela Goehring, Dr. Akin Ayeni, Dr.
James Baker, Dr. Stephen Dayan, and Dr. Sandip Naik
(Medi cal Defendants), with associated briefs. (Docs. 164,
165, 183, 190.)

Plaintiff’s notion to strike defendants’ reply brief

associated with the preceding notion. (Docs. 198, 201.)

Plaintiff is serving a life sentence stemm ng from convictions

in Florida in the early 1980s. He was transferred to Kansas in 1997




pursuant to the Interstate Corrections Conpact, K S. A 76-3001 to 76-
3003. He has suffered heart problens since at |east the early 1990s,
and he alleges nore recent bouts with his sinuses and a severe skin
i nfection. Based on al |l egati ons of constitutionally deficient nedical
care by prison doctors, plaintiff brings the current suit under 42
U S.C. 8§ 1983 claimng that defendants were deliberately indifferent
to his serious nedical needs in violation of the Ei ghth Amendnent to
the United States Constitution. (Doc. 13.)

This case was originally assigned to Judge Van Bebber who,
pursuant to 28 U.S.C. 1915A(b), dism ssed plaintiff’s conplaint prior
to serving it on the defendants. (Doc. 2 at 5.) Plaintiff appeal ed
this decision, and the Tenth Grcuit affirnmed on a nunber of the
clainms, but reversed as to the Ei ghth Anendnent counts. Halpin v.
Si nmmons, 33 Fed. Appx. 961 (10th Gr. Apr. 4, 2002). Fol | owi ng
remand, Judge Van Bebber permtted plaintiff to amend his conplaint,
(Doc. 13); however, after review ng the anmended conpl ai nt, Judge Van
Bebber i ssued an order circunscribing the clains that woul d go forward
in the case. (Doc. 12.) Although plaintiff originally presented
Ei ght h Amendnent clains related to defendants’ treatnent of certain
gastro-intestinal naladies, the anmended conplaint omtted those
claims. [d. at 3. Plaintiff has never objected to this ruling. 1In
fact, his response to the Medical Defendants’ notion for summary
j udgnment addresses only the clains for his heart condition, sinuses,
and skin infection, thus showi ng his inplicit understanding that those
are the only clains in the case, at l|east as to the Mdical
Def endant s. (Doc. 183 at 8-11.) Accordingly, the only Eighth

Amendnment clainms remaining in the case are those related to
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plaintiff’s heart condition, sinus condition, and skin infection. 1d.
II. MOTION FOR JUDGMENT ON THE PLEADINGS

Def endant s Cumm ngs, McKune, and Muckent hal er ( Kansas Depart nment
of Corrections (KDOC) Defendants) argue that the allegations in the
conpl aint are insufficient to state a clai magai nst them (Doc. 128.)
In evaluating a notion pursuant to Federal Rule of Civil Procedure
12(c), the court applies the sanme standard as it would in deciding a
notion for failure to state a claimunder Rule 12(b)(6). Nelson v.

State FarmMut. Auto. Ins. Co., 419 F. 3d 1117, 1119 (10th Cr. 2005).

Under that standard, the court nust

accept all well-pleaded factual allegations in
the conplaint as true and view themin the |ight
nost favorable to the nonnoving party. A
di smi ssal pursuant to 12(b)(6) will be [granted]
only when it appears that the plaintiff can prove
no set of facts in support of the clains that
woul d entitle the plaintiff to relief.

Id. (quotation omtted).
Bef ore proceeding to that analysis, the court notes that this is
the sane standard that applies when evaluating a conpl aint under 28

U.S.C. § 1915A(b). See DeSpain v. Uphoff, 2000 W. 1228003, *2 (10th

Cr. Aug. 30, 2000.) Although the Tenth G rcuit did not expressly
describe its nethodology in review ng Judge Van Bebber’s di sm ssal
under section 1915A, it is apparent that the court of appeals applied
the Rule 12(b)(6) standard when it said, in unequivocal terns, “W .

hold that these allegations are sufficient to state an Eighth
Amendnent claim” Halpin, 33 Fed. Appx. at 965. Since the court of
appeal s has already rendered a decision that plaintiff’s conplaint is
sufficient to state an Ei ghth Anendnent claim the court finds that

it would be inprudent and a waste of tinme to rehash those issues,
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especially in light of the fact that the KDOC Def endants have nmade no
attenpt to distinguish the current posture of this case from the
condition it was in when presented to the court of appeals. Wile the
Tenth Circuit’s order and judgnment in this case does not foreclose a
notion for sunmary judgnent by t he KDOC Def endants, a contested notion
to dismss for failing to state a claimw |l not be granted. Be that
as it may, plaintiff asks the court to dism ss defendant Mickent hal er
fromthe case. (Doc. 195 at 2.) Plaintiff’s request is GRANTED, and
def endant Muckenthaler is dismssed from the case. In all other
respects, the notion by the KDOC Def endants i s DEN ED.
III. MOTIONS FOR SUMMARY JUDGMENT

The Medical Defendants have submitted a nmotion for summary
judgnment as to all clains against them (Doc. 164.) Plaintiff has
submtted a notion for summary judgnent as to two of the Medical
Def endants, Drs. Ayeni and Dayan. (Doc. 140.) Thus, as to these two
defendants, the court is presented with cross-notions for sunmmary
j udgnent .

A.  Summary Judgnent Standard: Fed. R Civ. P. 56 - Cross Mdtions

The usual and primary purpose of the summary judgnent rule is to
i sol ate and di spose of factually unsupported clai ns or defenses. See

Celotex Corp. v. Catrett, 477 U. S. 317, 323-24 (1986). Federal Rule

of Gvil Procedure 56(c) directs the entry of summary judgnent in
favor of a party who "shows] that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent as
a matter of law." Anissueis “genuine” if sufficient evidence exists
on each side “so that arational trier of fact could resolve the issue

either way” and “[a]ln issue of fact is ‘material’ if under the

-4-




substantive law it is essential to the proper disposition of the

claim” Adler v. Wal-Mart Stores, Inc., 144 F. 3d 664, 670 (10th G r.

1998) (citations omtted); see also Adans v. Am Cuarantee & Liab.

Ins. Co., 233 F.3d 1242, 1246 (10th Cir. 2000) (citing Adler). The
mere existence of sone factual dispute will not defeat an otherw se
properly supported notion for summary judgnent because the factual
di spute nmust be naterial. See Renfro v. City of Enporia, 948 F.2d

1529, 1533 (10th Cr. 1991).

1. Moving Party’ s Burden

The nmoving party nust initially showboth an absence of a genui ne
i ssue of material fact, as well as entitlenent to judgnent as a matter
of law. Adler, 144 F.3d at 670. The nature of the show ng depends
upon whether the novant bears the burden of proof at trial wth
respect to the particular claimor defense at issue in the notion.
I f the nonnoving party bears the burden of proof, the novant need not
“support its notion with affidavits or other simlar materials
negati ng t he opponent’ s” cl ai ns or defenses. Celotex, 477 U. S. at 323
(emphasis inoriginal). Rather, the novant can satisfy its obligation
simply by pointing out the absence of evidence on an essenti al el enent
of the nonmovant’s claim Adler, 144 F. 3d at 671 (citing Cel otex, 477
U S. at 325).

On the other hand, if the novant has the burden of proof on a
claimor defense raised in a summary judgnent notion, it must show
that the undisputed facts establish every element of the claim

entitling it to judgnent as a matter of law. See e.qg., United States

v. Four Parcels of Real Property, 941 F.2d 1428, 1438 (11th G r. 1991)

(en banc); United Mb. Bank of Kansas Gty v. Gagel, 815 F. Supp. 387,
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391 (D. Kan. 1993); see also Celotex Corp., 477 U.S. at 331 (Brennan,

J., dissenting) (“If the noving party wll bear the burden of
persuasion at trial, that party nmust support its notion with credible
evidence — using any of the materials specified in Rule 56(c) that
would entitle it to a directed verdict if not controverted at
trial.”).? Moreover, the noving party nust show the absence of
genui ne issues of fact regarding each of the affirmati ve defenses
specifically reserved by the non-noving party. Gagel, 815 F. Supp.
at 391. “The party noving for summary judgnent nust establish its
entitl enent beyond a reasonable doubt.” 1d.
2. Non- Movi ng Party’ s Burden

If the noving party properly supports its notion, the burden
shifts to the nonnoving party, “who may not rest upon the nere
all egation or denials of his pleading, but nmust set forth specific
facts showing that there is a genuine issue for trial.” Muck v.

United States, 3 F.3d 1378, 1380 (10th Gr. 1993). In setting forward

these specific facts, the nonnovant nust identify the facts “hy
reference to affidavits, deposition transcripts, or specific exhibits
i ncorporated therein.” Adler, 144 F.3d at 671. If the evidence
offered in opposition to summary judgnment is nerely colorable or is

not significantly probative, summary judgnent nay be granted. Cone

! The court notes that the Rule 56 summary judgnment standard is
identical to that of a Rule 50 judgnent as a matter of |aw standard,
see Pendl eton v. Conoco, Inc., 23 F. 3d 281, 286 (10th Cr. 1994), and
that “[t]he standard is particularly strict when such arulingis nade
in favor of the party with the burden of proof.” Wese v. Schukman
98 F. 3d 542, 547 (10th Cir. 1996). Under this strict test, the party
bearing the burden of proof at trial earns a favorable ruling only
when evidence is presented that “the jury would not be at liberty to
di sbelieve.” Wese, 98 F.3d at 547.
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v. Longnont United Hosp. Ass’'n, 14 F.3d 526, 533 (10th Cr. 1994).

A party opposing sunmary judgnment “cannot rely on ignorance of facts,
on specul ation, or on suspicion, and may not escape sumrary judgnent

in the mere hope that sonmething will turn up at trial.” Conaway V.

Snith, 853 F.2d 789, 793 (10th Cir. 1988), aff’'d 939 F.2d 910 (10th
Cir. 1991). Put sinply, the nonnoving party nust “do nore than sinply
show there is sone netaphysical doubt as to the material facts.”
Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-
87 (1986).

3. Presentation of Evidence

Certain local rules further govern the presentati on of facts and
evi dence. Local Rule 56.1 requires the novant to set forth a conci se
statenment of material facts. D. Kan. Rule 56.1. Each fact nust
appear in a separately nunbered paragraph and each paragraph nust
refer with particularity to the portion of the record upon which the
defendant relies. See id. The opposing nenorandum nmust contain a
simlar statenent of facts. Plaintiff nust nunber each fact in
di spute, refer with particularity to those portions of the record upon
which he relies and, if applicable, state the nunber of the

defendants’ fact that he disputes. The court nmay, but is not

obligated to, search for and consider evidence in the record that

woul d rebut one party’'s evidence, but that the opposing party has

failed to cite. See Mtchell v. Cty of More, 218 F.3d 1190, 1199

(10th Cr. 2000); Adler, 144 F.3d at 672. Al mterial facts set
forth in the statenments of fact are deened to be admtted for the
pur pose of summary judgnment unless specifically controverted. See

@llickson v. Sw. Airlines Pilots’ Ass’'n, 87 F.3d 1176, 1183 (10th
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Cir. 1996) (applying local rules of District of Uah). A standing
order of this court also precludes drawi ng inferences or nmaking
argunments within the statenment of facts.

The parties need not present evidence in a formthat would be
adm ssible at trial, but the content or substance of the evidence nust

be adm ssi bl e. See Thomas v. Int’'l Bus. Mach's., 48 F.3d 478, 485

(10th Gr. 1995) (internal quotations and citations omtted). For
exanpl e, hearsay testinony that woul d be i nadm ssible at trial may not
be included. See Adans, 233 F.3d at 1246. Simlarly, the court wll

di sregard concl usory statenents and statenments not based on personal

know edge. See Cole v. Ruidoso Mun. Schs., 43 F.3d 1373, 1382 (10th

Cir. 1994) (regarding conclusory statenents); Goss v. Burqggraf

Constr. Co., 53 F.3d 1531, 1541 (10th Gir. 1995) (requiring personal

knowl edge). Finally, the court may di sregard facts supported only by
references to docunents unless the parties have stipulated to the
adm ssibility of the docunments or the docunents have been
aut henti cated by and attached to an affidavit neeting the requirenents
of Rule 56(e). See Fed. R Civ. P. 56(e); D. Kan. Rule 56.1; 10A
Charles Alan Wight, et al., Fed. Practice and Procedure § 2722 (2d

ed. 1983) (footnotes omtted).

G ven that plaintiff is proceeding pro se, the court will also
credit as evidence statenents made by himin his pl eadi ngs and bri efs,
so long as the statenments were based on personal know edge and nade

under penalty of perjury.? Hall v. Bellnon, 935 F.2d 1106, 1111 (10th

2 Gven that this case involves conplex issues of nedica
treatnment, plaintiff’'s ability to make statenents regarding his
medi cal condition based on personal know edge is sonmewhat |imted.
Wil e he can provide statenents regardi ng what he did, the pain he
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Cr. 1991). However, as noted above, the court is under no obligation
to conb the record in search of such sworn statenents. Rather, under
the applicable procedural rules, it is the duty of the parties
contesting a notion for sunmary judgnment to direct the court to those
pl aces in the record where evi dence exists to support their positions.
Plaintiff’s pro se status does not absolve himfrom conpliance with
the rules of procedure, including the local rules and this court’s
standing order. See N elsen v. Price, 17 F.3d 1276, 1277 (10th G r
1994).

4, Sunmary
In the end, when confronted with a fully briefed notion for
sumary judgnent, the court nust determ ne "whether there is the need
for a trial--whether, in other words, there are any genui ne factual
I ssues that properly can be resolved only by a finder of fact because
they nmay reasonably be resolved in favor of either party." Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 250 (1986). If sufficient

evi dence exists on which atrier of fact could reasonably find for the

plaintiff, sunmary judgnent is inappropriate.® See Prenalta Corp. V.

felt, etc., he lacks the expertise to diagnose his nedical nal adies
or critique the treatnent offered by other nedical professionals.
Accordi ngly, any statenments nade by plaintiff that amount to expert
testinmony regarding nedical nmatters are conclusory, and have no
evidentiary val ue.

® Even though the parties have filed cross-notions for summary
judgnment, the | egal standard does not change. See O Connor v. Check
Rite, Ltd., 973 F. Supp. 1010, 1014 (D. Col 0. 1997); United WAts, |Inc.
v. Gncinnati Ins. Co., 971 F. Supp. 1375, 1382 (D. Kan. 1997). It
remains this court’s sole objective to discern whether there are any
di sputes of material facts. See Harrison W Corp. v. alf Gl Co.
662 F.2d 690, 692 (10th Cr. 1981). The court is, however, justified
in assum ng that no evidence needs to be considered apart from what
has been filed. See Janmes Barlow Fanmily Ltd. Partnership v. Minson,
Inc., 132 F.3d 1316, 1319 (10th GCr. 1997). Additionally, the Tenth
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Colo. Interstate Gas Co., 944 F.2d 677, 684 (10th Cr. 1991).

B. Facts*

Plaintiff asserts clains for deliberate indifference to his
serious nedi cal needs based on three different ailnents: 1) his heart
condition; 2) his sinus condition; and, 3) a skin infection. Since
these nal adi es overlap in time, and since the chronol ogy of events is
I mportant in determ ning whether defendants’ conduct anounted to a
constitutional violation wth respect to any of the nedical
conditions, the court will initially sumrarize the facts separately
for each ail nent.

1. Heart Condition

In the years prior to his transfer to Kansas, plaintiff suffered
at least two heart attacks. (Doc. 13 at 8.) Wile he was in the
custody of the Florida Departnent of Corrections, he apparently
underwent surgi cal angi oplasty to renove obstructions fromthe bl ood

vessels going to his heart. (Doc. 198 exh. A at 921, physician’s

Circuit has nade it clear that each notionis to be treated separately
— the denial of one does not require the granting of the other. See
Atl. Richfield Co. v. FarmCredit Bank of Wchita, 226 F.3d 1138, 1148
(10th G r. 2000) (quoting Buell Cabinet Co. v. Sudduth, 608 F.2d 431,
433 (10th Cir. 1979)); Abbot v. Chem Trust, No. 01-2049-JW, 2001 W
492388, at *4 n.11 (D. Kan. Apr. 26, 2001). Rather, this court mnust
hol d each party to their respective burden dependi ng upon their status
as a novi ng or nonnoving party and whet her they woul d have t he burden
of proof on a particular issue at trial . See Stewart v. National ease
of Kansas Gity, Inc., 920 F. Supp. 1188, 1202 (D. Kan. 1996).

4 Al'though many of the docunents subnmitted by plaintiff are
arguably not authenticated, defendants do not raise this issue.
Rat her than address the natter sua sponte, the court assunes the
authenticity of the nedical records, letters, and other docunentary
evi dence submtted by plaintiff.
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note, Feb. 26, 1996.)° His nedical records show that he underwent a
heart catheterization in 1994, from which the doctor concl uded that
he suffered “three vessel coronary artery disease.” (Doc. 181 exh.
A at 904, nedical procedure report, Jan. 31, 1994.) However, this
report failed to nandate any particul ar treatnent, noting i nstead t hat
“if the patient continues to have significant angi na pectoris, despite
adequate nedical therapy, would consider revascularization by
aortocoronary bypass graft surgery . . . .” 1d. (enphasis added).

Even construing this report in the |ight nost favorable to plaintiff,

> The court seriously considered striking this docunent fromthe
record. Plaintiff has repeatedly filed unauthorized briefs that have
substantially increased the court’s burden in attenpting to reviewthe

evidence in this case. (See, e.qg., Doc. 195, “Supplenental Response
t o [ KDOC Def endants’] notion for judgnment on the pl eadi ngs;” Doc. 218,
(same title).) Some of these wunauthorized filings contained

substantial evidentiary exhibits not otherw se presented in the
authorized briefs. (See, e.q., Docs. 195, 218.)

Federal Rule of Cvil Procedure 83 authorizes the district courts
to enact |ocal rules of practice, and those rul es have the “force and
effect of law.” Wods Const. Co. v. Atlas Chem lIndus., Inc., 337
F.2d 888, 890 (10th G r. 1964). Local Rules 6.1(d), 7.1(c), and 56.1
contenplate only a brief in support of the notion, a response brief,
and a reply brief. Further briefing is not authorized wthout |eave
of court. Moreover, what is inplicit in the local rules is made
explicit in this court’s standing order, which states, “Surreply
menor anda are not permtted.”

Areviewof plaintiff’s Doc. 198, which he denom nates a “notion
to strike reply brief of nmedical defendants . . .,” shows that it is
utterly devoid of nerit. Rather, it appears to be a nere subterfuge
ai med at getting additional evidence into the record. Surprisingly,
def endants rmake no objection to this notion other than to urge the
court to deny it on the nerits. (Doc. 201.) G ven defendants’
| et hargi c acceptance of plaintiff’s efforts to perpetually seed the
record with additional evidence, and given the fact that npst of the
evi dence in Doc. 198 appears el sewhere in the record, the court wl|l
not only consi der the exhibits for their evidentiary val ue i n deci di ng
the notions for summary judgnent, but wll rely heavily on this
docunent since, for once in this case, it appears to gather nost of
the rel evant evidence in one location for ease of review

Al'l page citations to this docunent (and other evidentiary
docunents submtted by plaintiff) refer to handwitten page nunbers
| ocated at the bottom of nobst sheets of the exhibits.
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it clearly indicates that, in 1994, the recommended treatnent regi nen
for his heart condition was nedi cation, not surgery.

Hi s nedi cal records next show that, in February 1996, plaintiff
was seen by Dr. Keith More for gastro-intestinal problens. As noted
previously, any claimregardi ng gastro-intestinal naladies is out of
the case; therefore, the court only considers this evidence to the
extent it bears on plaintiff’s cardiac condition and treatnment. The
doctor’s report notes that plaintiff underwent angioplasty in 1992,
that at the tinme of the visit he was suffering “recurrent epi sodes of
chest pain,” and that plaintiff had refused a second angioplasty
because he was nore concerned about his digestive problenms. (Doc. 181
exh. A, at 921, physician’'s note, Feb. 26, 1996.) Dr. Mdore concl uded
that, in order to proceed with treatnent for plaintiff’s digestive
probl enms, nedical personnel first needed to assess his cardiac
condition. In light of that, the doctor reconmended “[c]ardiac re-
eval uation,” anong other unrelated treatnments. 1d. at 922. The note
fails to suggest that plaintiff needed cardiac care based solely on
the condition of his heart. Rather, it clearly indicates that cardi ac
care was recomended sinply as a cautious prerequisite to any
subsequent treatnent of his gastro-intestinal issues.

Just over two nonths later, on May 3, 1996, plaintiff was seen
by Dr. N coloff for a followp to Dr. More s evaluation. Dr.
Ni col of f characterized the purpose of the visit as foll ows:

The reason for this visit is angina pectoris and
a preop surgical clearance because of an
abnornmal ly el evated CEA and a slight abnornmality
on gastrointestinal evaluation. Dr. More would
like to rule out the possibility of a neoplasm

and wants clearance to proceed with upper and
| ower col onoscopy.
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(Doc. 181 exh. A at 912, physician’s note, May 3, 1996.) Dr. Nicol of f
acknow edged plaintiff’s history of heart disease, then nmde the
foll owi ng recommendati ons for treatnent:

1) Inlight of the fact that [plaintiff] says the
synpt ons of angi nha seemto be nuch nore stabl e at
this point, | feel that he would need to have a
thalliumstress test as soon as possible in order
to determne if he can proceed wwth G eval uation
as _ordered by Dr. Moore. 2) If the thallium
shows a significant abnormality, then he wll
have to have a cardi ac catheterization first, and
bot h of these recommendati ons were di scussed with
the patient at length, and he is agreeable to
proceed with this.

Id. at 913 (enphasis added). As the underlined statenents nake cl ear,
the recommendation for athalliumstress test was only for the purpose
of determining whether plaintiff could have the gastrointestinal
treatment, not because of an independent need for cardiac care.
Finally, plaintiff provides a nedical procedure report that shows

on or about May 23, 1996, he underwent the recomrended thalliumstress
test. (Doc. 198 exh. A at 914, nedical procedure report.) The report
narrated the details of the procedure and offered the follow ng
concl usi ons:

1. Electrocardi ogram shows an i schem c

response to stress.

2. Fixed inferior wall defect consistent with

i nfarction.

3. Reversible anterol ateral defect consistent with

myocardi al ischem a
Id. Conversely, the report made no recommendati ons for treatnment; nor
has plaintiff presented any evidence that some qualified nedica
provi der determ ned that the results of the thalliumtest anounted to

a “significant abnormality” that could arguably be interpreted as

triggering Dr. Nicoloff’s recomrendation for a heart catheterizati on.
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(Doc. 181 exh. A at 913, physician’s note, May 3, 1996.) These are
t he only nedi cal records that plaintiff provided regardi ng t he cardi ac
care he received in Florida.

In July 1997, nore than a year after his thallium test in
Florida, plaintiff was transferred to the Lansing Correction Facility
under the custody of the KDCC. Shortly after his arrival, he was
eval uated by nedical personnel from PHS, a private conpany under
contract with KDOC to provide nedical care to Kansas state innates.
(Docs. 13 at 4; 42 at 2.) Plaintiff asserts that during this initial
eval uation, he attenpted to give the aforenentioned nedical records
to PHS physician, Dr. Stephen Dayan. Plaintiff further clainms that
def endant Dayan refused to |ook at those records and inplied his
intent to ignore the recommendations from the Florida physicians.
(Doc. 142 at 2-3.)

Even assum ng t hat defendant Dayan so stated, the evidence does
not bear out plaintiff’s clainms that the Fl orida recommendati ons were
utterly ignored. Plaintiff’s nedical records from his intake
exam nations indicate that PHS nedi cal personnel reviewed plaintiff’s
medi cal history, including the extensive |list of prescribed
medi cati ons. (Doc. 198 exh. D at 855, PHS nedical records.)
Mor eover, the records showthat defendant Dayan i medi at el y aut hori zed
plaintiff to continue these nedications. Id. And, as already
di scussed, the nedical records that he attenpted to provide to Dr.
Dayan in no way suggested that plaintiff was in need of particular
cardi ac care or specific additional evaluations beyond the prescri bed
regi men of nedications.

Plaintiff alleges that in the nonths following his transfer to
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Kansas, he conplained of severe chest pains to PHS Drs. Boakye,
Hal vorson, Wengate, and Lu. (Doc. 142 at 1.) Plaintiff also asserts
that these doctors filed requests to have himreferred to an outside
cardi ol ogi st for evaluation. [d.

The first request for outpatient referral to a cardi ol ogi st was
dated February 20, 1998. The request was denoni nated “Routine,” as
opposed to “Urgent,” and stated that the reason for the referral was
sinply to followup on the results of the 1996 thalliumscan conducted
in Florida. The request conveyed no sense of urgency; nor did it
otherwi se indicate that the consult was necessary because of sone
deterioration in plaintiff’'s condition. (Doc. 198 exh. D at 1113,
Qut patient Referral Request Form Feb. 20, 1998.) Not surprisingly,
the request was denied on March 5, 1998, by defendant Ayeni, the PHS
regional nmedical director. Hi s stated reason for denial was that the
request provided insufficient information to render a decision. (Doc.
198 exh. D at 879, Qutpatient Referral Request Denied, Mar. 5, 1998.)

The next outpatient request formwas submtted on June 25, 1998.
Again, the form characterized the request as “Routine,” and nerely
provided nore details fromthe 1996 thalliumtest w thout suggesting
that any change in plaintiff’s then-current condition indicated a
particul ar need for a cardiologist consult. (Doc. 198 exh. D at 878,
Qut patient Referral Request Form June 25, 1998.) Plaintiff’s nmedical
records indicate that this request was denied on July 2, 1998. (Doc.
198 exh. D at 779, PHS patient notes, July 2, 1998.) That sane day,
yet another request was subnitted. In addition to recounting the
results of the 1996 thallium scan, this request also noted that

plaintiff was conplaining of increased chest pains during exertion.
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(Doc. 198 exh. D at 877, Qutpatient Referral Request Form July 2,
1998.) The PHS records show that this request was “tabl ed” at a care
managenent neeting on July 16, 1998.° (Doc. 198 exh. D at 779, PHS
patient notes, July 16, 1998.) PHS records further show that on
August 17, 1998, defendant Ayeni stated that the determ nation
regardi ng t he cardi ol ogy consult was on hol d pendi ng a deci si on by the
Florida Departnent of Corrections (FDOC) regarding whether to
authorize the procedure. (Doc. 198 exh. D at 1082, OQutpatient
Referral Flow Sheet, Aug. 13, 1998; id. at 1108, Qutpatient Referral
Request Denied, Aug. 17, 1998.) Plaintiff asserts that defendants
were requiring the FDOC to pay for the consult, (Docs. 181 at 5; 183
at 14; 198 at 6); nonetheless, Dr. Ayeni’s notes state that he woul d
approve the consult in the event of an energency. (Doc. 198 exh. D
at 1108, Qutpatient Referral Request Denied, Aug. 17, 1998.)
Plaintiff’s allegations regardi ng the i ssue of who was to pay for
his cardiac consultation appear to be born out by a series of
comuni cations between KDOC and FDOC. In a |etter dated August 21,
1998, defendant Cunm ngs requested that FDOC approve and pay for
plaintiff’s requested procedure. A pair of e-mails were subsequently
exchanged between defendant Cunm ngs and FDOC Adm ni strator Robert
Porter, culmnating in Porter’s approving the cardiac consult on
Novenber 30, 1998. (Doc. 198 exh. D, letter fromCumm ngs to Porter,
Aug. 21, 1998; id. at 1056, 1107, e-nmils between Cumm ngs and Porter,

¢ The parties nmake no effort to describe what was neant by
“tabled.” However, this nuch is clear: unlike the previous requests,
this one was not denied. Mreover, subsequent events suggest that
“tabled” nmerely neant that no decision would be rendered on the
request wuntil it was reviewed by the Florida Departnment of
Corrections.
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Nov. 30, 1998.) The e-nmil from Porter makes clear that the del ay
from August to Novenber was due to problens with his staff, not
def endant s.

Havi ng obt ai ned approval for the consultation, plaintiff was seen
on Decenber 15, 1998, by Dr. M chael Mncina, an outsi de cardi ol ogi st
in Overland Park, Kansas. Dr. Mancina reviewed plaintiff’s history
and synptons, then recomended various changes in plaintiff’s
medi cat i on. In addition, Dr. Mncina stated that “considering a
thalliumstress test at this tine would be inportant.” (Doc. 198 exh.
C, letter from Dr. Mancina, Dec. 15, 1998.) Dr. Mancina also
t el ephoned Dr. Dayan about the results of the consultation. Although
Dr. Mancina was “quite concerned” about plaintiff’s synptons, he
concl uded that plaintiff was not on opti mal nedi cations to control his
condition. (Doc. 198 exh. Cat 209, letter fromDr. Mancina, Jan. 7,
1999.) Specifically, Dr. Mancina recomended to Dr. Dayan that
plaintiff’s “nmedi cations be adjusted to i ncrease nedi cal therapy for
[ hi s] cardiovascul ar synptons i n hopes that [those] synptons coul d be
controlled with medication.” [d. Dr. Mancina expl ai ned that the goal
in treating a cardiac patient like plaintiff is “to maxim ze nedi cal
therapy for coronary artery di sease to use nedi cal therapy as | ong as
possi bl e before noving to other fornms of treatnment as well as to

assess the need for that additional treatnent in cases of failure of

the medicine to control synptons.” |d. Dr. Manci na concl uded by
observing, “lI do believe that, at some point in the future,
[plaintiff] will require nore intervention than medication. The

guestion that needs to be answered is whether the tine is now or in

the not too distant future . Id. (enphasis added).
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| n apparent agreenment, and in order to obtain the answer to Dr.
Manci na’s “question,” Dr. Dayan indicated that he would be ordering
the thallium scan and inplenenting the recommended changes in
plaintiff’s nedication. 1d. The only evidence in the record that
appears to shed any light on whether the nedications were actually
prescribed is an energency room referral dated January 14, 1999
(almbst a nonth after plaintiff’'s first visit with Dr. Mancina).
(Doc. 181 exh. D at 1349, Energency Room Referral, Jan. 14, 1999.)
Thi s docunent listed plaintiff’s then-current nedications along with
dosages. A conparison of this referral sheet with plaintiff’s prior
nmedi cations and dosages as described in Dr. Mncina s letter of
Decenmber 15, 1998, suggests that plaintiff’s prison doctors
i mpl enent ed sone of Dr. Manci na’ s recomended changes, but not ot hers.
For exanple, plaintiff was taking 20 mlligranms of Lescol daily prior
to Decenber 15. On that day, Dr. Mancina recomrended doubling the
Lescol dosage to 40 mlligranms daily. The referral sheet shows that
on January 14, 1999, plaintiff was taking 40 mlligrans of Lescol
daily, consistent with Dr. Mancina’'s recomrended changes. Simlarly,
Dr. Mancina recomended doubling plaintiff’s Tenorm n dosage or, in
the alternative, if plaintiff could not tolerate the higher dosage,
to suppl ement the current Tenorm n dosage with Cardizem The January
14 referral sheet shows that, by that date, plaintiff’s Tenormn
dosage was unchanged, but it was bei ng suppl enmented wi th Procardi a XL,
a Cardi zem substitute.

By contrast, a couple of Dr. Mancina’'s recomendati ons appeared
to go unheeded. For exanple, plaintiff was taking 60 mlligrans of

Lasi x each norning prior to Decenber 15. During the visit with Dr.
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Manci na, he recommended keepi ng t he Lasi x dosage at 60 m | |igranms each

norning, with an additional 20 mlligrams at night. The January 14
referral sheet shows that on that date, plaintiff was still taking the
original dosage of 60 mlligrans daily. Simlarly, Dr. Mancina's

recommendati on for changing plaintiff’s Isordil dosage appears to have
been ignored. Def endants offer no explanation for these apparent
di scr epanci es.

On the ot her hand, and despite the arguably perm ssive | anguage
used by Dr. Manci na regarding the necessity of athalliumstress test,
the uncontroverted evidence shows that Dr. Dayan acted pronptly to
schedul e the thallium scan. (Doc. 198 exh. | at 1097, Regional
Approval of thalliumtest.) By Decenber 21, 1998, |ess than a week
after plaintiff’s consultation with Dr. Manci na, defendant Cunm ngs
was once agai n seeki ng approval fromFDOCto proceed with the thallium
scan. The FDOC sent its approval on Decenber 28, 1998. (Doc. 198
exh. D at 1099, e-mails between Cummings and Porter dated Dec. 21,
1998 and Dec. 28, 1998.) PHS adm nistrators authorized the procedure
that sanme day. (Doc. 198 exh. | at 1097, Regional Approval.) The
approval form specifically noted that Dr. Dayan was the physician
requesting the referral. 1d.

Plaintiff’s thallium stress test was performed on January 14,
1999. The results of the test were described as foll ows:

| MPRESSION: W have interpreted the treadml|

test as:

Denonstrating nondiagnostic ST changes inferiorly wth
Eéﬁgg;fséting good functional capacity.

Denonstrating effective beta blocker slowing heart rate
rise during treadmll.

Denonstrating good functional capacity on beta bl ocker and
Cardi zem
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(Doc. 198 exh. C at 1347-48, Treadm |l Cardiolite Stress Test, Jan.
14, 1999.) 1In addition, the radiologic portion of the examstated as
fol |l ows:

| MPRESSI ON: Fi ndi ngs consistent with reversible

ischema, probably in the distribution of the

ci rcunfl ex. It appears that there is a small

infarct in the interior nyocardium as well.

Though, there is an element of reversibility of

perfusion abnornmality in the inferior nyocardi um
Id. exh. Cat 1345, radiology report, Jan. 15, 1999. Plaintiff fails
to provide any expert witness to interpret these test results, nor
does he provide any of the comruni cati ons between Dr. Manci na and any
of the PHS physicians regarding recommended changes to plaintiff’s
treatment as aresult of this test. Instead, he sinply asserts that,
as a result of this thallium test, Dr. Mancina recomended that
plaintiff have a heart catheterization. (Doc. 142 at 2.) However,
plaintiff provides no evidence that such a recomendati on was nade to
any of the defendants.

On the contrary, the evidence plaintiff does provide suggests

that no such recommendation was ever nade. Plaintiff provides a
menor andum from nurse Rinehart to hinself in which she notes that she
received a report from Dr. Mancina regarding the thallium test;
however, the only recommendations fromDr. Mancina referred to in the
menor andum are changes in nedication. (Doc. 181 exh. D, neno. from
Ri nehart to pl., Jan. 21, 1999.) The next correspondence from Dr.
Manci na that is included in the record is a letter dated February 26,
2001, in which the doctor inforns plaintiff’s wife that, tw years

havi ng passed since the last thallium scan, he thinks it is tinme to

performa foll owup evaluation, either in the formof another thallium
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test or a stress echocardiogram (Doc. 198 exh. C at 205, letter
fromDr. Mancina to Ana Hal pin, Feb. 26, 2001.) Dr. Manci na gives no
i ndication that he ever ordered a heart catheterization or any other
procedure as a consequence of the 1999 thallium test. Even a
charitabl e readi ng of Rinehart’s nenorandumand this last letter from
Dr. Mancina leads to only one conclusion - the only treatnent
recommended as a result of the thalliumtest was sone adjustnents to
plaintiff’s medications. Plaintiff provides no conpetent evidence,
expert or otherwi se, to nmeet his burden of proving that Dr. Manci na
recommended a heart catheterization as a result of this thallium
stress test.’

Plaintiff alleges that, in the aftermath of his 1999 thallium

test, Dr. Dayan “deliberately deleted certain cardiac and pain

" Throughout this case, and in the prison grievance procedures
that preceded it, plaintiff asserts that PHS breached an agreenent in
which it agreed to provide him wth additional nedical treatnent,
i ncluding another consultation with Dr. Mancina, in exchange for

plaintiff’s dismssing his state court case against PHS. (See,
e.g., Docs. 13 at 11; 181 at 7; 183 at 9; 198 at 4.) In support of

this assertion, he relies on a letter fromPHS counsel dated July 29,
1999. However, that letter expressly states that, while |ocal PHS
managers were anmenable to the settlenent, it woul d have to be approved
by PHS executives | ocated out-of-state. (Doc. 198 exh. B.) Prior to
seeki ng that approval, the letter requests that plaintiff confirmhis
wi |l lingness to accept the terns of the settlenment as explained inthe
letter. Plaintiff never points to any response that he provided to
PHS counsel , nor does he provide any additional evidence show ng that
he and PHS ever actually reached a settlenent. While he does provide
evi dence show ng that he did dism ss his state case, that evidence is
insufficient to show that PHS ever agreed to settle with him

Utimately, this argunent is sinply a distraction fromthe Ei ghth
Amendnent clainms that he presents. Any settlenment agreenment is
irrelevant to plaintiff’s constitutional clains, amounting to not hing
nore than a state contract claim In a prior order, Judge Van Bebber
circunscribed the clains remaining inthis suit follow ng remand from
the Tenth Circuit. (Doc. 12.) That order identified no contract
claims. Accordingly, no further consideration will be given to this
ar gunent .
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medi cations ordered for me by Dr. Mchael S. Mancina.” (Doc. 142 at
2.) However, plaintiff fails to specify which nedications were
del et ed. More inmportantly, plaintiff fails to provide any nedica
records that show any physician deleted cardiac and/or pain
medi cati ons. | ndeed, by plaintiff’s own adm ssion, he has al nost
1,600 pages of his nedical records, from which he has selected the
rel evant docunents to present as evidence. (Doc. 183 at 7.) Yet, no
records substantiating this claim can be found in his subni ssions.
This is not the sort of thing that plaintiff can attest to based on
per sonal know edge. Even if Dr. Dayan verbally harassed plaintiff by
telling himthat his nedications were being discontinued, these nere
wor ds al one cannot amount to a constitutional violation unless they
were carried out. Any order to discontinue medications would have
been docunented in the patient notes, else the nurses, physicians’
assi stants, and other nedical technicians charged with adm ni stering
t he nedi cati ons woul d not know that a change had been directed. The
| ack of docunentary evi dence makes this a conclusory al |l egati on, which
is not sufficient to establish it as fact for purposes of sunmmary
j udgnent .

In his final allegations against Dr. Dayan regarding plaintiff’s
heart condition, plaintiff asserts that “Dr. Dayan continually denied
ny request for a cardiac cath[eterization], harassed ne by rescinding
ny various nedical passes, and harassed ne concerning nmy wfe
attenpting to get copies of nmy nedical records, and inforned ne that
ny chest pains/arthritis pains were all in ny head.” (Doc. 142 at 2.)
Only the first allegation is material, the bal ance being irrel evant

to the clainms before the court. Thus, in analyzing plaintiff’'s
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constitutional clains, the court will consider whether the denial of
plaintiff’s unilateral requests for a heart catheterization,
unsupported by recommendati ons fromaqualified physicians, risestothe
| evel of an Ei ghth Anendnent vi ol ation.

Those parts of the record to which the parties have directed the
court’s attention are devoid of any additional evidence regarding the
treatnment of plaintiff’s heart condition until February 2001, when Dr.
Manci na sent the letter to plaintiff’s wife that was di scussed supra.
(Doc. 198 exh. C at 205, letter fromDr. Mancina to Ana Hal pi n, Feb.
26, 2001.) On May 30, 2001, Dr. Mancina followed up this letter with
anot her one, this tine directed to nedical officials at the Lansing
Correctional Facility. (Doc. 198 exh. C, letter fromDr. Mancina to
LCF nedical director, May 30, 2001.) In the letter, Dr. Mancina
recommended that plaintiff's heart condition be re-eval uated, and he
requested that LCF nedical personnel provide various of plaintiff’'s
medi cal records in support of that re-evaluation. [d. Nothingin Dr.
Mancina’'s |etter conveyed in sense of urgency. Rat her, the clear
i mport was that this was a routine followp to see how plaintiff’s
conditi on was progressing.

The parties provided no evidence regardi ng how prison officials
and/ or prison nedical personnel responded to Dr. Mancina’'s letter.
Nonet hel ess, it is obvious from the record that someone took it
seriously because plaintiff was seen by Dr. Mancina on July 19, 2001.
(Doc. 198 exh. C, letter fromDr. Mancina to Dr. Nai k, Aug. 10, 2001.)
As a result of the visit, Dr. Mncina reconended additional
nodi fications to plaintiff’s nedications, as well as having himtake

another thalliumstress test. 1d. Dr. Manci na i nf or red def endant Dr.
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Nai k that plaintiff’s “cardi ovascul ar status has worsened but changes

should help in controlling his synptons.”® |d. (enphasis added).

Al though this visit with Dr. Mancina occurred on July 19, 2001,
the letter to Dr. Nai k was not typed until August 10, 2001. [d. Soon
after receiving the report, Dr. Naik ordered plaintiff seen. (Doc.
148 exh. 3 at 43, dep. of Dr. Naik.) Plaintiff was seen by Dr. Naik
on August 14, 2001, at which tine the doctor inplenented at | east sone
of the recommended nedication changes. Id. Moreover, it is
undi sputed that Dr. Naik pronptly inplenmented the recomrendation for
anot her thalliumscan, which was perfornmed on Septenber 25, 2001. The
procedure report fromthat test gave the follow ng assessnent:

Arteriosclerotic cardiovascul ar disease with a

mldly positive per ST changes el ectrocardi ogram

W t h dobut am ne i nfusi on. Nucl ear study pendi ng.
(Doc. 198 exh. C, Dobutam ne sestam bi procedure report, Sept. 25,
2001.) Plaintiff failed to provide a separate report regarding the
results of the nuclear study. However, he does include a letter from
Dr. Mancina to plaintiff’s wife dated Novenber 7, 2001, in which the
doctor gives sone assessnent of the thalliumtest. (Doc. 198 exh. C
at 206, letter fromDr. Mancina to Ana Hal pin, Nov. 7, 2001.) While
| eaving out sone of the details about the test, Dr. Mncina
characterized it as "a true positive” that was “consistent wth
mul tivessel coronary artery di sease and i schem a in nore than one area
in the heart.” 1d. Dr. Mancina' s recommendations in |light of the

thalliumtest were linmted to the foll ow ng:

8 The evidence suggests that defendant Dr. Naik took over a
substantial anmpbunt of plaintiff’'s nmedical care after Dr. Dayan |eft
PHS.
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[We would be happy to see [plaintiff]
periodically and I would be happy to see himin
followup in the next nonth so | can nake further
reconmendati ons and adjustnents in nedication if
his bl ood pressure is not controlled or if his
synptons are out of control.

The fact that he has a positive thallium
scan in nore than one location needs to be
correlated with his current synptons and his
current response to nedication, his blood
pressure and his heart rhythm before nmaking any
further recomendati ons.

Id. (enphasis added). Plaintiff failed to provide a copy of any
correspondence between Dr. Manci na and hi s prison doctors that rel ates
tothis stress test. Having nothing but this |ast |etter as evidence
of the recommended treatnment, it is clear that Dr. Mancina nerely
suggest ed observing plaintiff’s synptons and response to nedi cati ons
over tinme before making any determ nations regarding nore invasive
pr ocedur es.

At this point in the chronology, the treatnment of plaintiff’s
heart condition begins to coal esce, and to sone degree, conflict with
treatnment of his sinus condition and his skin infection. Therefore,
the court will shift to recount the history of those matters up until
the point that it makes sense to begin discussing the interrelation
between all the care being provided.

2. Sinus Condition

Plaintiff alleges that he had a severe sinus infection begi nning
in March 2001. (Docs. 13 at 21; 198 at 8.) He clains that on March
28, 2001, he was seen for this condition by a physician’s assistant
who prescribed an antibiotic and ordered x-rays and blood tests.
Plaintiff asserts that he saw Dr. Nai k a nunber of tines between My

2001 and July 2001, but that Dr. Nai k di agnosed hi mw th hay fever and
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otherwise refused to treat him Then on August 1, 2001, plaintiff
cl ai m8 he was see by anot her physician’s assistant (PA) who exam ned
his sinus cavities with an instrunment. The PA allegedly took x-rays
that “revealed a nmssive infection and a lot of puss and rnucus.”
(Doc. 13 at 21.) Consequently, the PA once again prescribed plaintiff
an antibiotic. 1d.

Plaintiff then alleges that he saw Dr. Nai k on August 14, 2001,
at which tinme the doctor disagreed wwth the PA's diagnosis, relying
i nstead on the former diagnosis of hay fever. Plaintiff alleges that
Dr. Naik discontinued the antibiotic that the PA had previously
prescri bed. Nonethel ess, on August 21, 2001, plaintiff was once again
seen by the PA. This tinme, the PA took anot her x-ray, which he showed
to Dr. Nai k. The doctor then concurred with the PA's concl usion that
plaintiff suffered a sinus infection and prescribed an appropriate
antibiotic. I1d. at 21-22.

The problem with all these allegations regarding plaintiff’'s
sinus condition is that they are |l argely unsupported by any objective
evidence. Guven that plaintiff’s conplaint was signed under penalty
of perjury, id. at 56, the court accepts the allegations that he
suffered disconfort from March 2001. Neverthel ess, and despite the
fact that he has included numerous nedical records related to his
heart condition, plaintiff failed to include any nedical records to
substantiate any of his assertions up until August 21, 2001. Thus,
the court rejects any allegations for which plaintiff |acks persona
know edge and/or expertise that would allow himto testify.

Accordi ngly, for purposes of the pending notions, the facts

| eadi ng up to and including the August 21, 2001 visit with the PA are
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as follows: Plaintiff suffered severe sinus pain beginning in March
2001. On March 28, 2001, he saw a PA who, by plaintiff’s own
adm ssion, treated himw th antibiotics and ordered up other tests.
Plaintiff sawDr. Nai k on three occasi ons between May 8, 2001 and July
11, 2001. On May 8, Dr. Naik stated that plaintiff was nerely
suffering hay fever; and on the other two occasions, the doctor
refused to di scuss the sinus probl ens, although he did treat plaintiff
for other naladies during those visits. Nevertheless, there is no
indication that Dr. Naik ever discontinued the antibiotic reginen
prescri bed by the PA during the March visit. Thus, even if Dr. Naik
was rude or unaccomobdating to plaintiff, there is no evidence that
he otherwi se interfered with ongoing treatnent. (Doc. 13 at 21.)

On August 1, 2001, plaintiff saw the second PA;, however,
plaintiff offers no evidence regarding that visit or the diagnosis
rendered, if any. However, plaintiff does admt that the PA treated
him with a tw-week reginmen of antibiotics. On August 14, 2001,
plaintiff saw Dr. Naik, who nay have disagreed with the PAs
assessnent.® The court will not credit plaintiff’s allegation that
Dr. Naik discontinued his antibiotic for two reasons: First, by
plaintiff’s own adm ssion, the PA's prescription was only for two
weeks and expired by its own terns; and, second, any nedi cati on orders

woul d have been docunented in the patient notes or charts so that

° For purposes of keeping the entirety of plaintiff’s treatnent
in context, the court notes that this was the sane visit in which Dr.
Nai k reviewed the results of plaintiff’s July 19, 2001 cardi ac consul t
with Dr. Mancina. Plaintiff’s second thalliumscan was then perforned
on Septenber 25, 2001, during the sanme tinme period in which plaintiff
was bei ng seen on numnerous occasi ons for sinus x-rays, prescriptions,
etc. See infra, discussion of plaintiff’s sinus treatnents in
Sept enber and Cct ober 2001.
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t hose responsi ble for dispensing nedications would be aware of the
change. Since plaintiff failed to provide evidence of a change order
regarding antibiotics, his allegation that Dr. Nai k discontinued his
nmedi cations is conclusory. |d. at 21-22.

Plaintiff was seen by the PA agai n on August 21, 2001. Plaintiff
clainms that he was x-rayed and that, on the basis of that x-ray, Dr.
Nai k agreed with the PA's diagnosis. Once again, however, plaintiff
fails to provide evidence of the diagnosis or any orders entered by
any care provider. The once piece of evidence that he does provide
is anbiguous. It is a radiology report on his sinuses ordered up by
the PA on August 21, 2001. The radiol ogist concluded that plaintiff

suffered “[a]cute frontal sinusitis,” and “[s]evere |left ethnoid and
maxillary sinusitis.” (Doc. 198 exh. K at 1503, radi ol ogy report,
Aug. 21, 2001.) Plaintiff provides no evidence as to what these
di agnoses nean, so the court relies on an avail able reference to help
deci pher them Sinusitis is an “inflammtion of a sinus.” Taber’s
Cycl opedi ¢ Medical Dictionary 1899 (19th ed. 2001). It may or may not
i nvol ve an infection. 1d. Accordingly, there is a |lack of evidence
to substantiate plaintiff’s claimthat he suffered an actual sinus
infection up to this point in tine. Rather, the evidence shows that
he suffered considerable sinus pain, and that his prison healthcare
providers treated his condition with antibiotics from the tinme of
onset through August 21, 2001.

Plaintiff alleges that he was seen again by the PA on Septenber
21, 2001, at which tinme the PA continued treating him wth

antibiotics. He clains that the PA ordered up nore x-rays, and that

Dr. Naik reviewed the results of those filnms with himon Cctober 3,
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2001. Plaintiff clainms that Dr. Naik told himthe radiol ogy report
showed a mass inside his sinuses. However, that assertion is
contradicted by the only evidence plaintiff provided on this subject.
A radi ol ogy report dated Septenber 21, 2001, noted i nprovenent in his
sinus condition, but nmakes no reference to any mass therein. (Doc.
198 exh. K at 1502, radi ol ogy report, Sept. 21, 2001.) Plaintiff also
claims that Dr. Naik promsed to refer plaintiff to an outside Ear
Nose, and Throat (ENT) specialist. (Doc. 13 at 22.)

Consi stent with this | ast assertion, the evidence shows that five
days after Dr. Naik promsed to refer plaintiff to an ENT speci ali st,
PHS approved the referral to Dr. Benesto Tumanut. (Doc. 198 exh. K
at 1528, Regional Approval, OCct. 8, 2001.) Al t hough plaintiff
produced no docunentation fromthe visit with Dr. Tumanut, plaintiff
did produce a letter from the doctor in which he sunmarized his
findings and recommendati ons. (Doc. 198 exh. K, letter from Dr.
Tumanut, July 14, 2005.) Plaintiff was seen by Dr. Tumanut on Cct ober
31, 2001. Dr. Tumanut diagnosed plaintiff with “chronic/acute
pansinusitis and a deviated nasal septum” 1d. The doctor also
recommended to the Lansi ng physicians that plaintiff be schedul ed for
endoscopi ¢ sinus surgery and nasal septal reconstruction. |d.

In response to that recommendati on, defendant Dr. Baker, who was
then the PHS nedi cal director, denied the request for surgery. As his
reason for denial, Dr. Baker said:

| would Iike to try one nore thing before going
to surgery. I would approve and suggest him
being on Levoquin 500ng daily x 14 days and
repeating an x-ray of his sinuses 1-2 weeks after
conpleting the antibiotic. If this doesn’'t work,

as seen by objective findings, then lets [sic]
get the surgery.
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(Doc. 198 exh. Kat 1522, Qutpatient Referral Request Deni ed, Nov. 19,
2001.) The record suggests that Dr. Baker’s plan was foll owed.
Plaintiff was seen on Novenber 27, 2001 by a nurse who noted Dr.
Baker’ s suggestions and forwarded plaintiff’s case to Dr. Naik for
further treatnment. (Doc. 198 exh. K at 526, progress note, Nov. 27,
2001.) Although it does not appear that the doctors waited the three
to four weeks suggested in Dr. Baker’'s note, plaintiff once again
underwent sinus x-rays on Decenber 3, 2001. Those x-rays were
interpreted as showing “progression of the sinus disease since
8/ 21/2001.” (Doc. 198 exh. Kat 178, radiology report, Dec. 3, 2001.)
Then, on January 8, 2002, PHS granted approval for Dr. Tumanut’s
recomended surgical procedures. Consistent wth his previous plan,
Dr. Baker stated as his reasons for approval that

this is an appeal of a previous referral

requesti ng endoscopi c sinus debridenent by Dr.

Benesto Tumanut|. ] Inmate was treated wth

Levoquin wth out [ sic] noticable [sic]

i nprovenent of his synptons. Continues to have

si nus drai nage green in color.
(Doc. 198 exh. K at 1519, regional approval, Jan. 8, 2002.)

Plaintiff presented to Dr. Tunmanut on January 23, 2002 for the

approved surgery. However, during his pre-operative work-up, “the
anest hesia departnment recommended that because of [plaintiff’s]

previ ous cardi ac problens[,] plaintiff [was] not a suitable candi date

for an elective surgery.” (Doc. 198 exh. K, letter fromDr. Tumanut,

July 14, 2005 (enphasis added).) Thus, although plaintiff did not
then recei ve the recomended surgery, the very doctor who recomrended
it characterized the procedure as elective, rather than necessary or

mandat ory.
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Plaintiff was next seen by Dr. Naik on February 7, 2002.
According to the patient notes fromthat visit, Dr. Naik decided to
refer plaintiff to a different ENT specialist for a second opinion.
(Doc. 198 exh. K at 1517, CQutpatient Referral Request Form Feb. 7,
2002.) In his notes fromthat visit, Dr. Naik stated that he did not

see any nedical necessity for the cardiac

catherization [sic] prior to this [sinus]

surgery. Even though the nyocardial perfusion

scan was reportedly abnormal, [plaintiff] does

not have frequent chest pains. WIIl refer

[plaintiff] to another ENT surgeon. If [the

surgeon] insists on card. cath prior to surgery,

then we will go ahead with it.
(Doc. 198 exh. K, patient notes, Feb. 7, 2002.) The referral was
approved on February 26, 2002, and plaintiff was seen by ENT
specialist Dr. Steven Ranzenberger on March 25, 2002. (Doc. 198 exh.
K at 1516, regional approval, Feb. 26, 2002; id. at 1543-44, letter
fromDr. Ranzenberger, Mar. 25, 2002.) Dr. Ranzenberger recomrended
a one-nont h treatnment regi nen consisting of an alternative antibiotic
coupled with nasal irrigation using saline solution. | d. Thi s
treatment would be followed up with another x-ray to evaluate its
efficacy. |If the condition persisted, Dr. Ranzenberger opined that
he coul d performsurgery under | ocal anesthesia, thereby avoiding the
conplications between general anesthesia and plaintiff’s cardiac
condition. 1d.

PA Ron Egli pronptly prescribed the antibiotic that Dr.
Ranzenber ger recomrended. (Doc. 198 exh K at 420, progress note, Mar.
25, 2002.) Apparently, the treatnent was not effective because, on

April 18, 2002, consistent with Dr. Ranzenberger’s reconmendati ons,

Dr. Naik ordered a CT scan of plaintiff’s sinuses. (Doc. 198 exh K
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radi ol ogy report, Apr. 18, 2002.) On April 22, 2002, Dr. Naik
submtted a referral request to have Dr. Ranzenberger perform the
endoscopi c sinus surgery. (Doc. 198 exh. K at 518, progress note,
Apr. 22, 2002.) The request was apparently approved and the surgery
was schedul ed for the week of May 13, 2002. (Doc. 198 exh. K at 416,
progress note, May 10, 2002.) Neverthel ess, and havi ng gone through
so much effort in order to get the surgery, plaintiff refused the
schedul ed procedure based on his Jlack of confidence in Dr.
Ranzenberger as well as advice fromhis attorney. (Docs. 164 at 4
14; 183 at 3.)

At this point, it is once again appropriate to digress and
recount the history of plaintiff's skin infection and how it played
into his overall treatnent.

3. Skin Infection

Plaintiff’s allegations regarding his skin problens are sketchy
and, for the nost part, poorly supported by the evidence. His first
mention of skin problens is on Septenber 21, 2001. (Doc. 13 at 22.)
He repeats his conplaints in Cctober and Decenber 2001, but each of
these allegations is expressed in boilerplate | anguage coupled with
his sinus conplaints. A typical exanples is, “after suffering severe
sinus pain, severe headaches, severe eye aches, painful sores and
| esi ons, and sever [sic] hair loss . . . .” (Doc. 13 at 23.) 1In al
but one of these allegations, plaintiff goes on to conplain of his
sinus condition, not his skin problens. However, plaintiff provides
no progress notes or ot her docunentary evi dence to showthat he sought
treatment during this tinme period, even though he admts that sone

heal t hcare providers prescribed antibiotics for his condition. 1d.
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Nevert hel ess, begi nning on February 7, 2002, plaintiff’s nedical
records begin to show evidence that he was being treated for his skin
mal ady. On that date, one docunent shows that he was prescribed
hydrocorti sone creamto be applied topically to his skin. (Doc. 198
exh. K, chronic care notes, Feb. 7, 2002.) Plaintiff asserts that he
was seen by PA Ron Egli on March 4, 2002, but that the PA could not
prescribe any nedications based on Dr. Naik's orders. (Doc. 13 at
24.) Inconsistent with that assertion, however, is plaintiff’s
adm ssion that, followng his WMirch 25, 2002, visit with Dr.
Ranzenber ger, he once again saw PA Egli, who prescribed an antibiotic
and pain medication for plaintiff’s skin condition. (Doc. 13 at 25.)
Plaintiff presents no evidence to support either version of the facts.
Plaintiff conplains that he was al so seen in April 2002, but nothing
was done for him Then, on May 9, 2002, Dr. Naik prescribed him
predni sone pills and a topical cream (Doc. 198 exh. K at 332,
chronic care note, May 9, 2002.)

4. Al Ml adies from May 2002 Forward

As a matter of quick review, the court’s summary of the facts
surrounding plaintiff’'s heart condition ended with Dr. Mancina's
| etter of Novenmber 7, 2001, in which he recomnmended further nedication
and evaluation of plaintiff’s synptons. See supra, Part I111.B.1.
Thi s recommendati on was made in light of plaintiff’'s second thallium
stress test conducted in Septenber 2001. See id. Oher than giving
an exanpl e of a tinme when he suffered chest pains, plaintiff makes no
further allegations regarding his heart condition in 2001. (See Doc.
13 at 15.) Plaintiff alleges that he conpl ai ned of chest painto Dr.

Nai k during a visit on February 7, 2002, but was given no additional
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relief. (Docs. 13 at 15; 198 exh. K, chronic care note, Feb. 7,
2002.) He nmkes a simlar conplaint on May 9, 2002. (Doc. 13 at 16.)

During this sane tine frane, plaintiff was seen nunerous tines
for his sinus condition. This treatnent culmnated in plaintiff’'s
refusing the schedul ed endoscopi ¢ sinus surgery sonetine during the
week of My 13, 2002. See supra, Part 111.B.2. And, as just
previ ously discussed, plaintiff had been seen a nunber of tines for
hi s skin probl ens, which were being treated with both oral antibiotics
and topical creans. See supra, Part I11.B.3.

On May 21, 2002, on the heels of plaintiff’s having refused his
sinus surgery, he was seen by Dr. Baker in an effort to chart a new
course of treatnent for his heart and sinus problens. (Doc. 198 exh.
| at 1507, progress note, My 21, 2002.) In his notes, Dr. Baker
indicated that he wanted plaintiff referred back to cardi ol ogy and
that he woul d approve a request for a heart catheterization. 1d. A
nurse’s note dated May 24, 2002, acknow edged Dr. Baker’s orders and
stated that a cardiology consult was being scheduled wth “Kansas
Cardi ovascular.” (Doc. 198 exh. | at 515, progress note, My 24,
2002.)

Wiile there is no docunentary evi dence showi ng the next step in
plaintiff’s cardiac treatnent, plaintiff admts that he was seen by
an outside cardiologist, Dr. Ashwan Mehta, on June 10, 2002. Upon
| earning that Dr. Mehta was friends with Dr. Naik, that both were from
India, and after listening to Dr. Mehta, “[p]laintiff refused any
further nedical treatnent fromDr. Mehta.” (Doc. 13 at 16.)

On that same day, June 10, 2002, plaintiff was al so seen by Dr.

Nai k regardi ng conplications with his sinus condition. As a natural
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consequence of plaintiff’s stubborn refusal to undergo the sinus
surgery he had so desperately sought, his sinus infection spread to
his ears. Dr. Naik prescribed both oral and topical antibiotics.
(Doc. 198 exh. K at 413, progress note, June 10, 2002.) He was seen
again by Dr. Naik on June 20, 2002. The progress notes show sone
i nprovenent in the affected ear, but al so show that the other ear was
devel opi ng synptons. (Doc. 198 exh. Kat 411, progress note, June 20,
2002.) The notes also show that Dr. Naik reiterated the need for
sinus surgery in order to correct plaintiff’s sinus-related
condi tions.

At about the sanme time, the record shows inprovenent in
plaintiff’s skin condition. During the same June 20, 2002, visit with
Dr. Nai k the progress notes read,

The skin lesions are a |ot better now. No other

conpl aints except chronic sinus congestion and

pressure.
(Doc. 198 exh. K at 411, progress note, June 20, 2002.) The notes
al so show that the predni sone prescription was continued for at | east
anot her nmonth. Id.

At sone point thereafter, the record indicates that Dr. Naik
ceased to be plaintiff’s primary caregiver, that honor having been
passed on to Dr. Carlos Petit. (Doc. 198 exh. | at 266, report, Aug.
8, 2002.) Plaintiff unabashedly takes credit for this, suggesting
that it was conplaints through his attorney that led to Dr. Naik’s
prof essi onal demise. (Doc. 13 at 26-27.) As usual, plaintiff puts
forth no evidence on this fact. It is just as well, since the matter
Is inmmaterial.

In any event, plaintiff was seen by Dr. Petit on August 30, 2002,
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regarding his skin problens. Dr. Petit diagnosed plaintiff wth
bacterial folliculitis and prescribed an oral antibiotic and a t opi cal
cream (Doc. 198 exh. L at 407, progress note, Aug. 30, 2002.) He
was seen again by a nurse on Septenber 18, 2002, at which tinme he
conpl ai ned that the antibiotic was not hel ping, and his condition was
wor seni ng. (Doc. 198 exh. L at 617, progress note, Sept. 18, 2002.)

During the sunmer of 2002, the record is a bit unclear regarding
the plan for plaintiff’s heart treatnent. Despite the fact that
plaintiff refused treatnent fromthe cardi ol ogist, Dr. Mehta, in June,
hi s conpl aint suggests that plans were still in the works to obtain
a heart catheterization. (Doc. 13 at 17.) Plaintiff credits Dr.
Petit with having prom sed to check into the catheterization plans.
Id. Plaintiff further clains that, on August 30, 2002, Dr. Petit
informed hi mthat he coul d not have the catheterization until his skin
i nfection inproved. Id. Plaintiff restates this assertion on
Sept enber 20, 2002. 1d. However, plaintiff’s allegation is not born
out by the evidence.

On the contrary, the progress notes fromthe Septenber 20, 2002
visit with Dr. Petit shows that plaintiff was seen for the purpose of
reviewi ng his heart, sinus, and skin problems. (Doc. 198 exh. K at
404, progress note, Sept. 20, 2002.) The note shows Dr. Petit
recommended that plaintiff receive his heart catheterization from
Kansas Cardi ovascul ar Associ ates, after which plaintiff woul d have his
sinus surgery. 1d. Nevertheless, a subsequent note shows that on
Sept ember 24, 2002, just four days after plaintiff was approved for
the very treatnment he had been denmanding, and in the precise order

plaintiff felt it should be schedul ed, plaintiff submtted a docunent
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formally refusing the schedul ed cardi ac catheterization. (Doc. 198
exh. |, progress note, Cct. 8, 2002.) Plaintiff confirmed the
accuracy of this statenent in his ow brief. (Docs. 165 at 4; 183 at
3.)

Despite plaintiff’s audacity, his prison doctors continued to
suffer his foolishness. The record shows that, on Decenber 4, 2002,
plaintiff was seen by yet anot her cardi ol ogist, Dr. Jose Dulin. (Doc.
198 exh. | at 213, office consultation note, Dec. 4, 2002.) The note
shows that plaintiff was referred by the then-current PHS nedi cal
director, Dr. Danny Stanton. 1d. Dr. Dulin concluded that plaintiff
woul d benefit fromthe cardiac surgery. Nonethel ess, he noted that
plaintiff only suffered angi na during heavy physical exertion, and
that plaintiff was otherwi se “relatively stable.” 1d. As a result,
Dr. Dulin concluded that it would be inappropriate to perform the
heart surgery until plaintiff’s skin condition inproved. |[d.

Dr. Dulin's observations were noted by a PHS nurse on Decenber
9, 2002, and he was seen for a followp with Dr. Stanton on Decenber
12, 2002. (Doc. 198 exh. | at 507, progress note, Dec. 9, 2002; exh.
L at 397, progress note, Dec. 12, 2002.) During this visit, the
doct or noted sone i nprovenent in the skin infection and determined to
continue the current antibiotic reginmen, with cardi ac catheterization
to follow. (Doc. 198 exh. L at 397, progress note, Dec. 12, 2002.)
Thus, at this point in plaintiff’s treatnment, his nal adi es had been
prioritized such that the first ailnent that required correction was
the skin infection, after which plaintiff would undergo cardiac
catheterization; then he would be able to conplete the endoscopic

si nus surgery.
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Plaintiff followed up with Dr. Stanton on Decenber 27, 2002.
(Doc. 13 at 19.) During that visit, Dr. Stanton determned that it
was appropriate to refer plaintiff to an outside skin specialist.
(Doc. 198 exh. K, outpatient referral request form Dec. 27, 2002.)
That request was approved on January 8, 2003. I1d.

Plaintiff was seen by an i nfecti ous di sease consultant, Dr. Vivek
Sahgal , on February 18, 2003. (Doc. 198 exh. L at 211, letter from
Dr. Sahgal, Feb. 13, 2003.) Dr. Sahgal reviewed plaintiff’s history
and prescribed a different antibiotic for his skin infection. 1d.
A followp visit on June 24, 2003 showed that plaintiff’s skin
probl ens had | argely been resol ved. (Doc. 198 exh. L, letter fromDr.
Sahgal, June 24, 2003.) Dr. Sahgal continued oral and topical
medi cations to treat the remaining skin irritations. 1d.

Plaintiff provides scant evidence of events during the summer of
2003. The record does show that on or about August 8, 2003, Dr.
Stanton faxed a request to FDOC seeking approval for plaintiff’s
cardi ac catheterization. (Doc. 198 exh. |, fax, Aug. 8, 2003.) The
next page in the record shows that FDOC responded to that fax, noting
that the procedure had been “verbally approved,” and requesting sone
additional information. (Doc. 198 exh. 1, fax, Aug. 12, 2003.)

Apparently, the remai nder of any formal approvals was received,
because on Septenber 2, 2003, plaintiff underwent cardi ac
catheterization by Dr. Dulin. (Doc. 198 exh. C, procedure report,
Sept. 2, 2003.) The catheterization revealed a nunber of coronary
bl ockages for which Dr. Dulin reconmended surgery. 1d. In pronpt
response to these results, Dr. Stanton submtted a referral request

for cardiac bypass surgery. (Doc. 198 exh. E, outpatient referra
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request form Sept. 3, 2003.)

The record shows that plaintiff was seen a nunber of tines during
t he nont hs of Septenber and Oct ober regardi ng his surgery and his skin
problens. (Doc. 198 exh. E, progress notes, Sept. 5, 11, 12, 26, Cct.
10 and 24.) The notes fromthese visits indicate that plaintiff’s
heart surgery was pendi ng approval. They also show that plaintiff’s
skin problens flared up, but then abated. Dr. Stanton’ s notes further
show that plaintiff was informed that his skin condition was not
serious enough during this episode to interfere with his heart
surgery. See id. Finally, the notes show that on Decenber 9, 2003,
plaintiff formally docunmented his refusal of the requested bypass
surgery. (Doc. 198 exh. E, progress note, Dec. 9, 2003.) The note
suggests that plaintiff believed he could get the surgery done qui cker
by transferring back to Florida. [d. It did not take long for the
transfer to occur, as the record shows that plaintiff |eft the Lansing
Correctional Facility on Decenber 24, 2003, and was back in a Florida
prison by January 2004. (Docs. 39; 142 at 1.)

Plaintiff states that he received the necessary bypass surgery
in February 2004. (Doc. 183 at 9.) He further alleges that, due to
t he del ays caused by the various defendants in obtaining the surgery,
sone of his bl ockages had calcified. 1d. at 9-10. However, plaintiff
provi des no evidence that he had this surgery, nor does he provide
evi dence of the results of the procedure. Accordingly, the court does
not credit his assertions that del ays occasi oned by def endant s reduced
the efficacy of any subsequent treatnents.

Based on the foregoing facts, plaintiff brings an action agai nst

def endants under 42 U S.C. § 1983. He asserts that the Medical
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Def endants were del i berately indifferent to his serious nedi cal needs,
t hereby violating his Ei ghth Arendrent right to be free fromcruel and
unusual punishnment. He further clains that the KDOC Def endants were
deliberately indifferent to his serious nmedical needs based on their
handl ing of his grievances related to his nedical care. Plaintiff’s
conplaint nmay also be interpreted as attenpting to state clains for
nmedi cal mal practice under state | aw.

C. Analysis of Sunmary Judgnment Motions

The Ei ghth Arendnent to the United States Constitution prohibits
the infliction of “cruel and unusual punishnments.” U. S. Const. Anmend.
VIIl. Deliberate indifference to a prisoner’s serious nmedi cal needs
“constitutes the unnecessary and wanton infliction of pain

proscri bed by the Ei ghth Amendnent.” Estelle v. Ganble, 429 U. S. 97,

104, 97 S. C. 285, 291, 50 L. Ed. 2d 251 (1976) (citations and
internal quotation marks om tted).
Deliberate indifference to a prisoner’s serious nedical needs

enconpasses two conponents. Mata v. Saiz, 427 F.3d 745, 751 (10th

Cir. 2005) (citing Seal ock v. Col orado, 218 F.3d 1205, 1209 (10th Cr.

2000)). First, there is an objective conponent, which requires that
the nedi cal need be sufficiently serious. 1d.

We have said that a "medical need is sufficiently
serious if it is one that has been di agnosed by
a physi cian as mandating treatnment or one that is
so obvious that even a lay person would easily
recogni ze the necessity for a doctor's
attention."” Sealock, 218 F.3d at 1209 (quoting
Hunt v. Uphoff, 199 F.3d 1220, 1224 (10th Cr.
1999) (further quotation omtted)). Were the
necessity for treatnment would not be obvious to
a lay person, the nedical judgnent of the
physician, even if grossly negligent, is not
subject to second-quessing in the guise of an
Ei ghth Anmendnent claim See, e.q., Geen V.
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Branson, 108 F.3d 1296, 1303 (10th G r. 1997).

Mor eover , a delay in nedical care

"only

constitutes an Ei ghth Anmendnent viol ati on where

the plaintiff can show the delay resulted

substantial harm" Oxendi ne v. Kapl an

The substanti al harm requirenent

in

241 F. 3d
1272, 1276 (10th Gr. 2001) (quotation omtted).

satisfied by lifelong handi cap, permanent | oss,

or considerable pain." Grrett v. Stratnan,

F.3d 946, 950 (10th GCir. 2001).
Id. (enphasi s added).

The second part of the deliberate indifference test

may be

254

i nvol ves a

subj ective conmponent. The question is whether the defendant had a

sufficiently cul pable state of mnd. 1d. (citing Estelle, 429 U S.

at 106, 97 S. C. 285).

The subjective conmponent is satisfied if the
of ficial "knows of and disregards an excessive

risk to inmate health or safety; the

of ficial

nmust both be aware of facts from which the
i nference could be drawn that a substantial risk
of serious harmexists, and [he] nust also draw

the inference.”
Id. (quoting Farnmer v. Brennan, 511 U.S. 825, 837,
L. Ed. 2d 811 (1994)).

114 S. Ct .

1970, 128

Tenth Circuit |law recognizes two ways in which a defendant’s

conduct may amount to deliberate indifference. Sealock, 218 F.3d at

1211. “First, a nedical professional may fail

medi cal condition properly.” 1d. Alternatively,

to treat

a priso

a serious

n official

may prevent an inmate fromreceiving treatnment or fromseei ng nedi cal

personnel who are capable of evaluating his need for treatnent. |[d.

Ordinarily, a medical professional wl

| not be

liable for this second kind of deliberate
indi fference, because he is the person who

provides the treatnent. |If, however, th

e nedi cal

prof essi onal knows that his role in a particul ar

medi cal enmergency is solely to serve as

gat ekeeper for ot her nedi cal personnel c
treating the condition, and if he d
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refuses to fulfill that gatekeeper role due to
deliberate indifference, it stands to reason t hat
he al so may be liable for deliberate indifference
from denyi ng access to nedi cal care.

Id. (enphasis added).

Under the first theory, failure to properly treat plaintiff’'s
serious nedical condition, a doctor nay be l|iable under the Eighth
Amendnment when he chooses “easier and | ess efficacious treatnent” if
the deviation is so gross as to fall outside the bounds of
prof essi onal judgnment. Estelle, 429 U. S. at 104 n.10, 97 S. C. at

291 (quoting WIllians v. Vincent, 508 F.2d 541 (2d Cr. 1974)).

However, the case cited by the Suprene Court in support of that
proposition involved a prisoner who had his ear cut off by a fell ow
inmate. WIlianms, 508 F.2d at 543. Rather than attenpt to reattach
t he ear, nedical personnel informed the prisoner that he did not need
the ear and threw it in the trash as the patient |ooked on. 1d.
Absent such extrene circunstances, “a nere difference of opinion
between the prison’s nedical staff and the inmate as to the di agnosi s
or treatment which the inmate receives does not support a claim of

cruel and unusual punishnment.” Ranpbs v. Lamm 639 F. 2d 559, 575 (10th

Cir. 1980). More precisely, when that difference of opinion centers
around the need to i nvol ve an out si de nedi cal specialist, the decision
is ordinarily one grounded i n professional nedical judgment and i s not

actionabl e under the Eighth Amendnent. Franklin v. Kansas Dept. of

Corr., No. 05-3166, slip op. at 4 (10th Cr. Dec. 23, 2005) (citing
Ledoux v. Davies, 961 F.2d 1536, 1537 (10th G r. 1992); Estelle, 429

U S at 107 (the “question whet her - additional diagnostic techniques

or fornms of treatnent [are] indicated is a classic exanple of a matter
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for medical judgnent”)); but see, Oxendine, 241 F.3d at 1278 (noting

that the decision not to refer inmate to a specialist mght be
actionable if the need was obvious to a |ayperson). Furt her nore,
deli berate indi fference involves a higher standard than nere nedi cal
mal practi ce. I ndeed, “[n]jedical malpractice does not becone a
constitutional violation nmerely because the victimis a prisoner.”
Estelle, 429 U. S at 106, 97 S. C. at 292.

In this case, the Mdical Defendants concede that plaintiff’s
al | eged mal adi es anmount to serious nedical needs. (Doc. 165 at 7.)
Accordingly, the court sees no need to dwell on whether plaintiff’'s
al | eged nedi cal needs were his heart, sinus, and skin conditions, the
pai n emanati ng therefrom or both. See Mata, 427 F.3d at 753 (hol di ng
that the harmmay be either the underlying health problemor the pain

experi enced because of that problen); but see id. at 763-64 (Bal dock,

J., dissenting) (observing that the majority holding “swe[pt] away
twenty-five years of binding precedent as ‘dicta’ and effectively
relieve[d] a prisoner claimng deliberate indifference to her nedical
needs of the burden of satisfying the objective prong of the
deliberate indifference test”). The only question before the court
i s whet her any of the Medi cal Def endants were deliberately indifferent
to any of these serious nedical needs.?

Turning to the subjective conmponent, the court first notes that
plaintiff has put forth no evidence that any of the Medi cal Defendants

were “sol ely” acting as gatekeepers. Seal ock, 218 F. 3d at 1211. Al

0 The court notes, however, that in his brief, plaintiff
expressly characterized his “serious nedi cal needs” as his “cardi ac,
si nus and skin conditions,” rather than the pain resulting therefrom
(Doc. 183 at 4.)
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but one of the Medical Defendants were nmedi cal doctors who were, to
one degree or another, directly involved in exam ning plaintiff and/or
approving requests for outside consultations. There has been no
evidence that nmedical doctors in general, or these doctors in
particul ar, lacked the technical or professional qualifications to
treat plaintiff’s conditions. Accordingly, the court finds that they
wer e not nerely gatekeepers, but were treating doctors whose deci si ons
are imune to an Eighth Amendnment chall enge unl ess those decisions
fell outside the bounds of professional judgnent. 1d. Stated another
way, the only way these defendants may be liable for deliberate
indifferenceis if they “fail[ed] to treat a serious nmedical condition
properly.” 1d. As to the remaining nedical defendant, Ms. Goehri ng,
the only allegations against her relate to her role in responding to
plaintiff’s charges in the prison grievance system (Doc. 13 at 32-
39.) The court reserves discussion of clains against Ms. Goehring
until later in this order.

1. Defendant Dr. Stephen Dayan

Dr. Dayan began treating plaintiff alnost inmmediately after the
|atter’s arrival inthe Kansas prison system Contrary to plaintiff’s
repeated assertions, he did not arrive fromFlorida with a doctor’s
recommendation for heart surgery. Instead, he presented to Dr. Dayan
with a known history of cardiovascul ar problens punctuated by sone
anbi guous, and arguably unrel ated, treatnent suggestions.

In particular, he had records from a three-year-old heart
cat heterization that suggested bypass surgery m ght be appropriate if
plaintiff failed to respond to nedication. (Doc. 181 exh. A at 904,

medi cal procedure report, Jan. 31, 1994.) Plaintiff also had records
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fromtwo doctors who saw hi mregardi ng gastro-intestinal probl ens, one
of whom recomended a thallium scan to determine if his heart was
strong enough to undergo the gastro-intestinal treatnent. (Doc. 181
exh. A at 912-13, physician’s note, May 3, 1996.) |If the outcone of
the thallium test was bad, the doctor reconmended another heart
catheterization. |d. Finally, plaintiff produced a report of the
reconmended thallium scan, but offered no evidence interpreting the
results, nor any evidence suggesting that the Florida doctor who
requested the thallium scan acted upon it by requesting a cardiac
catheterization. (Doc. 198 exh. A at 914, nedical procedure report.)

Dr. Dayan first saw plaintiff over a year after his |[ast
docunented thalliumscan in Florida. Even assum ng that he provided
the doctor with the Florida nmedical records just discussed, the court
finds that these scant records fail to mandate any particul ar course
of treatnent. The records from 1996 show only that the Florida
doctors thought his heart <condition should be checked before
proceeding with his gastro-intestinal treatnent. As di scussed
previously, plaintiff amended his conplaint to renove gastro-
intestinal problenms as a basis for an Ei ghth Amendnent claim  The
Florida records fail to convey any independent sense of concern
regarding plaintiff’'s heart condition. The lack of any additiona
records after the 1996 thalliumtest suggests that his Florida doctors
were satisfied with his cardiac status at the tine.

The evidence shows that defendant Dayan reviewed plaintiff’s
medi cal history shortly after the latter’s arrival in Kansas. Dr .
Dayan conti nued the nedi cations that plaintiff had been prescribed in

Florida. The evidence further shows that, beginning in early 1998,
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ot her PHS doctors (who apparently were also seeing plaintiff) began
making a series of “routine” requests to refer plaintiff out for
consultation with a cardiol ogi st. The docunentation on the early
requests was inadequate, and were appropriately deni ed. Once the
requesters (who appeared to be different individuals each tine)
supplied the necessary information, the request was processed and
ultimtely approved i n Novenber ;! however, three nonths of the del ay
in obtaining approval was caused by mxups wth the FDOC
adm nistrators, and is thus not attributable to any defendant.
Plaintiff was seen for his cardiac consultation by Dr. Mncina
in Decenber 1998. As a result of that visit, Dr. Manci na reconmended
sone changes to his nedications, as well as anther thallium stress
test. The evidence shows that Dr. Dayan inplenented the majority of
t he nedi cati on changes and pronptly schedul ed t he recomrended t hal | i um
test, which was performed in January 1999. There is no evidence that
Dr. Mancina ordered any additional treatnment as a result of the
thallium scan. Thus, the net result of this series of visits with
cardi ac specialists was m nor changes to plaintiff’s medications.
This last fact is nost enlightening because, throughout his
nunerous filings and briefs, it is apparent that plaintiff holds Dr.
Manci na in high esteem Yet, Dr. Mancina essentially reconmended
continuing the treatment reginen that Dr. Dayan had in place for the
previ ous eighteen nonths. Accordingly, the court is at a loss to
under st and how Dr. Dayan’s treatnent coul d be consi dered so i nadequat e

as to offend the constitution when it was, in all apparent respects,

1 Notably, the personnel requesting the referrals are not
defendants in this case.
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virtually the sane as that recommended by plaintiff’s chosen
specialist. Plaintiff has failed to assist the court by offering any
expert testinony to parse the differences between Dr. Dayan’s
treatment and Dr. Mancina s reconmended treatnent.'? Plaintiff nust
bear responsibility for that evidentiary shortfall.

Plaintiff al so charges that defendant Dayan viol ated the Ei ghth

Amendnent by refusing to schedule the heart catheterization that

2. The Medical Defendants urge the court to categorically rule
that plaintiff’s Ei ghth Arendnment clainms nust fail for | ack of expert
testinmony. (Doc. 165 at 9.) However, those defendants fail to cite
a single case for the proposition that an Ei ghth Anmendnent claim
agai nst a doctor necessarily requires expert testinony. | nst ead,
Medi cal Defendants wunilaterally assert that expert testinony is
required and then begin citing state nmedi cal nal practice cases for the
rel evant standards. 1d. at 9-11

The court was unable to find any cases that categorically nmandate
expert testinony in an Ei ghth Anendnent cl ai magai nst prison doctors.
The Medi cal Defendants cite Medcalf v. Kansas, 626 F. Supp. 1179, 1182
(D. Kan. 1986) for this proposition, but the case does not so hold.
(Doc. 165 at 10.) Medcalf merely states that, “To constitute cruel
and unusual puni shnent, inproper or inadequate nedical treatnment nust
be continuing, nust not be supported by any conpetent, recognized
school of nedical practice, and nust anount to a denial of needed

nmedical treatnent.” 626 F. Supp. at 1182. The Medical Defendants
interpret this standard as mandating expert testinony. Wile expert
testi mony may undoubt edly be hel pful, its necessity nmust be eval uated

inlight of the specific facts of the case. For instance, if the need
for a specialist would be obvious to a | ayperson, there would be no
need to present expert testinony in order to establish that the
failure to refer violated the Eighth Anmendnent. See Franklin, slip
op. at 4 (noting that when the need for a specialist would be obvious
to a |l ayperson, the failure to refer woul d be acti onabl e).

Eval uating the need for an expert in light of the facts of the
case i s where the Medical Defendants fail miserably. This plaintiff
brought serious allegations of abuse. Those allegations needed to be

addressed on the nerits. Unfortunately, the Medical Defendants
provided virtually no help in review ng the conplex nedical history
underlying this case. Apparently, the Medical Defendants were

prepared to have plaintiff brought back to Kansas from Florida in
order to try this case to a jury. Followng a |engthy and thorough
review of the evidence in the record, it becane apparent that a trial
was not warranted. The Medi cal Defendants shoul d have addressed the
nmerits of plaintiff’s clainms rather than trying to duck the hard work
in the fashion the court often sees in prison civil rights cases.
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plaintiff concluded was required. (Doc. 142 at 7.) However,
plaintiff presented no evi dence show ng t hat anyone ot her t han hi nsel f
t hought a heart catheterization was necessary. “A nedical decision
not to order an X-ray, or |like nmeasures, does not represent cruel and
unusual punishnent.” Estelle, 429 U. S. at 107, 97 S. C. at 293
This is a nere difference of opinion between defendant Dayan and
plaintiff, which cannot support an Ei ghth Anmendnent claim Ranps, 639
F.2d at 575.

In many respects, this case is not materially different from

A son v. Stotts, 9 F.3d 1475 (10th Cr. 1993), wherein the court of

appeal s said,

Wth regard to plaintiff’s enlarged cl ai mthat he
was made to suffer for eighteen nonths while the
prison failed to provide him with a heart
specialist and surgery, we again |look solely to
the nedical records that plaintiff submts in
support of his claimof deliberate indifference.
Rat her than support a claim of deliberate
indifference, the attachnents show appropriate
medical treatnents prior to hospitalization. In
his discharge summary, the heart speciali st
specifically states, "The patient was adnmtted to
the hospital because of recurrent chest pain
treated W th Ni t rogl yceri ne effectively."
D scharge Summary, p. 1. "In order to state a
cogni zable claim a prisoner nust allege acts or
omssions sufficiently harnful to evidence
deliberate indifference to serious nedical
needs." Estelle, 429 U S. at 106, 97 S. C. at
292 (enphasis added). In Wlson v. Seiter, 501
Uus 294, 111 S. . 2321, 115 L. Ed. 2d 271
(1991), the Court clarified and enphasi zed the
Eighth  Amendnent’s deliberate indifference
standard under Estelle. “[Qnly the ‘“unnecessary
and wanton infliction of pain"’ inplicates the

Ei ght h Amendnent."” |d. 501 U.S at ----, 111 S
Ct. at 2323 (enphasis in the original) (quotation
omtted).

During the entire period of the alleged
delay, plaintiff received effective nedication.
At nost, plaintiff differs with the nedical
judgnent of the prison doctor, believing that he
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shoul d have received his el ective surgery sooner

than he did. Such a difference of opinion does

not support a claim of cruel and unusual

puni shnent .
ld. at 1477. Like the plaintiff in Osen, plaintiff was receiving
heart nedications during the entire time he awaited his various
consul tations and outside tests. He adm ts that he took nitroglycerin
tabl ets to ease his chest pains (Doc. 148 exh. 10, Aff. of Ana Cecelia
Mal agnon- Hal pin, Dec. 8, 2001)®, and the record shows that his
conpl aints of chest pain were generally limted to periods of heavy

exertion and tenperature extrenmes. (See, e.q., Doc. 198 exh. D at

877, Qutpatient Referral Request Form July 2, 1998; exh. D, progress
note, Sept. 5, 2003; exh. D, progress note, Sept. 26, 2003; exh. | at
1507, progress note, May 21, 2002; exh. | at 213, office consultation
note, Dec. 4, 2002.) The court finds no evidence to support the idea
that Dr. Dayan was deliberately indifferent to plaintiff's heart
condition, the only serious nmalady that Dr. Dayan was asked to treat.
Accordingly, the court finds that defendant Dayan is entitled to
summary j udgnent.

2. Defendant Dr. Akin Ayen

Accordi ng to the anmended conpl aint and plaintiff’s affidavit, the
only cul pabl e conduct with which defendant Ayeni is charged rel ates
to his role in denying the requests for referral to a cardiologist in
1998. (Docs. 13 at 9-12; 142 at 1-3.) The relevant facts show t hat

def endant Ayeni sinply denied “routine” requests for cardiology

13 The court characterizes this as an adnission by plaintiff in
that he chose to include his wfe' s affidavit in his anended
conpl ai nt. In her affidavit, plaintiff’s wife recounts several
i nstances where she saw plaintiff take nitroglycerinpills torelieve
chest pain.

- 49-




referrals that were inadequately docunented. The requests conveyed
no sense of wurgency, and were devoid of any indication that
plaintiff’s synptonms had changed such that imediate treatnment was
required. Mbreover, one of the denials clearly indicates that, had
this been characteri zed as an energency, Dr. Ayeni woul d have approved
the referral. (Doc. 198 exh. D at 1108, CQutpatient Referral Request
Deni ed, Aug. 17, 1998.) Once proper docunentation was provided, Dr.
Ayeni sought approval from FDOC for the consultation. The
uncontroverted evidence shows that FDOC officials admtted any del ay
beyond the date of the request was their fault.

At nost, the evidence against Dr. Ayeni shows a nere difference
of opinion between plaintiff and the doctor regarding the nedica
necessity of expediting his request. Moreover, as to both Drs. Dayan
and Ayeni, plaintiff provides no evidence that the delay caused him
substantial harm On the contrary, the results of the consultation
and subsequent thallium stress test were mnor adjustments in
medi cation, wth no substantive changes to the treatnent previously
provi ded by Dr. Dayan. Thus, the court finds that defendant Ayeni is
entitled to sunmary judgnent.

3. Defendant Dr. Sandip Naik

Dr. Naik provided care and treatnment to plaintiff from
approxi mately May 2001 t hrough June 2002. During that tine he had the
di spl easure of dealing with all three of plaintiff’s “serious nedical
needs.” Although plaintiff disparages the treatnent he received from
Dr. Naik alnost from the beginning (Doc. 13 at 12-13), the record
shows that plaintiff received appropriate treatnent for his probl ens.

First, there is no evidence that Dr. Naik interfered with the
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medi cations plaintiff was taking for his heart. Additionally, shortly
after plaintiff began seeing Dr. Naik, Dr. Mancina sent his My 30,
2001 letter to Lansing nedical officials recommending that plaintiff
be seen as a followp to his 1999 thalliumtest. (Doc. 198 exh. C,
letter from Dr. Mancina to LCF nedical director, My 30, 2001.)
Common sense suggests the letter nust have reach the prison doctors
in early June, and plaintiff was seen by Dr. Mancina for this routine
exam nation a brief tinme later, on July 19, 2001. (Doc. 198 exh. C,
letter fromDr. Mancina to Dr. Naik, Aug. 10, 2001.)

Shortly after receiving Dr. Mncina' s letter, Dr. Naik saw
plaintiff, inplemented sonme, if not all, of Dr. Mancina' s reconmended
changes to nedication, and requested another thallium stress test.
The thallium scan was perfornmed on Septenber 25, 2001. The only
evi dence as to Dr. Mancina s recommendations in light of the thallium
test shows that the doctor nerely reconmended observing plaintiff’s
response to the nedication changes. (Doc. 198 exh. C at 206, letter
fromDr. Mancina to Ana Hal pin, Nov. 7, 2001.)

At this point, Dr. Naik becane faced with the challenge of
bal ancing treatnent for plaintiff’s heart with his sinus and skin
problenms. Plaintiff admts that he received antibiotic treatnent for
his sinus problens beginning the first time he sought treatnment from
a PA. (Docs. 13 at 21; 198 at 8.) Plaintiff benmpans a handful of
encounters wth Dr. Naik followng hisinitial treatnment, but provides
no evidence that Dr. Naik interfered with the ongoing antibiotic
reginmen. Plaintiff was once again given anti biotics by a PA on August
1, 2001; but, that prescription expired onits own terns on August 14,

2001. On that date, plaintiff was seen by Dr. Naik, who concl uded
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that plaintiff did not have an infection; accordingly, no additional
antibiotics were prescribed. Plaintiff provides no evidence that
anyone had diagnosed himwth an infection prior to this date; nor
does he provide any expert testinmony to show that Dr. Naik's
performance up to this point was so abysmal as to fall below
constitutional standards. Nonetheless, plaintiff admts that just one
week | ater, on August 21, 2001, Dr. Naik prescribed an antibiotic for
hi s sinus condition.

Plaintiff further admts that on Cctober 3, 2001, Dr. Naik
informed he that he would be sent to an ear, nose, and throat
speci al i st. He was seen by the ENT on Cctober 31, 2001, and the
recommended treat nent was endoscopi ¢ sinus surgery. Follow ng a brief
attenpt at alternative treatnment ordered by Dr. Baker, PHS approved
plaintiff for sinus surgery. Unfortunately, the ENT' s anestheti st
recommended against the surgery because of plaintiff’s heart
condition. Notably, the ENT characterized the cancelled surgery as
“elective” in nature. (Doc. 198 exh. K, letter fromDr. Tumanut, July
14, 2005 (enphasis added).)

Faced with this dilemm, Dr. Naik referred plaintiff to another
ENT for a second opinion. This specialist, Dr. Ranzenberger,
suggested a brief attenpt at nedication. When that failed, Dr
Ranzenberger was prepared to perform the necessary surgery using a
| ocal anesthetic that would not require plaintiff to undergo general

anest hesi a, thereby avoiding the conflict with his cardi ac condition.
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Plaintiff declined the surgery sonetinme around May 13, 2002. %
Around the sanme tinme, prison healthcare workers were al so gi Vi ng
plaintiff antibiotics and topical creans for his skin problens. The
first real evidence related to Dr. Nai k shows that on May 9, 2002, the
doctor prescribed plaintiff prednisone pills and a topical nedication.
Then, on June 10, 2002, plaintiff was seen by another cardi ol ogi st,
Dr. Mehta, at the urging of the PHS nedical director, Dr. Baker.
Plaintiff refused further treatment fromDr. Mehta based on the fact
that Dr. Mehta was fromlndia and he knew Dr. Nai k. That sane day,
plaintiff was seen by Dr. Naik for conplications stemmng from
plaintiff’s having refused his sinus surgery. Dr. Nai k graciously

continued treatment of plaintiff by offering nore antibiotics.?*®

4 Plaintiff criticizes Dr. Ranzenberger and Dr. Mehta, the
cardi ol ogi st whose surgery plaintiff alsorefused. Plaintiff suggests
that these nen were not qualified to performthe recomended nedi cal
procedures and that he was justified inrefusing their treatnent while
still maintaining his Eighth Anendnent clains against the Medical
Def endants. Plaintiff is not qualified to judge the credentials of
t hese doctors. That responsibility falls on the state I|icensing
authorities. There is no evidence that they |acked l|icenses to
performthe procedures that plaintiff refused. If the state |icensing
authorities are satisfied with these doctors’ credentials, a prisoner
wi Il not be heard to refuse the treatnent, claimthat the doctors were
unqual i fied, and then mai ntain an Ei ghth Arendnent cl ai mbased on the
very treatnent that the prisoner, hinself, refused.

1 pPlaintiff will not be heard to suggest that Dr. Mehta was
unqual i fied based, in whole or in part, on the racially bigoted
observation that the doctor was fromlndia or any other country. To
the extent plaintiff nerely presunmes an associ ati on between Dr. Mehta
and Dr. Nai k because they cone fromthe sane country, the court notes
that recent popul ation figures suggest that over a billion people live
iP India - hardly the sort of place where everyone knows everyone
el se.

¥ Plaintiff offers no expert testinony to suggest what the
appropriate treatnment was. Plaintiff had refused surgery, and the
court, being a laynman as to nedical issues, has no i dea what treat nent
m ght be appropriate other than anti biotics.
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Sonetime shortly after these June contacts, it appears that Dr.
Nai k ceased to be enployed at PHS. In reviewi ng the evidence, the
court finds no basis to conclude that Dr. Naik “fail[ed] to treat a
serious medical condition properly.” Sealock, 218 F.3d at 1211. On
the contrary, Dr. Naik followed the recomendati ons of Dr. Manci na,
and obtained (or at least had no role in interfering with) the
recommended thallium scan. There is no evidence from which to
conclude, one way or the other, whether Dr. Naik had a role in
arrangi ng the subsequent cardiac consultation with Dr. Mehta, which
appears largely to have been guided by Dr. Baker in the wake of
plaintiff’s having refused his sinus surgery. The inportant point,
though, is that there is no evidence to suggest that Dr. Naik
interfered with plaintiff’s ability to receive the consultation and,
of course, plaintiff can show no harm because he admts to having
refused treatnent fromDr. Mehta

Li kew se, the record shows that, while Dr. Naik doubted the
exi stence of a sinus infection, he had no role in interfering with
prescribed treatnment or denying plaintiff access to necessary
treat nent. In fact, Dr. Naik referred plaintiff to the ENT
specialist, Dr. Tumanut. (Doc. 198 exh. Kat 1528, Regi onal Approval,
Cct. 8, 2001.). When Dr. Tumanut declined to perform what he
characterized as an elective surgery, Dr. Naik sought a second
opi nion. This second ENT specialist concluded that surgery could be
done under | ocal anesthetic. It was plaintiff who decided to forego
the treatnent. Thus, Dr. Naik had absolutely no role in denying
plaintiff treatnment. |In fact, he went out of his way to find a way

to get plaintiff the relief he needed.
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As for the skin problem the evidence shows Dr. Nai k prescri bed
nmedi cations, and that those nmedications yielded some inprovenent,
al beit perhaps tenporary. (Doc. 198 exh. K at 411, progress note,
June 20, 2002.) Even if the treatnent was unsuccessful, plaintiff
presents no evidence that it was inappropriate.

In sum even assuming the truth of plaintiff’'s statenments
regarding the rude things Dr. Naik said to him during their
encounters, the record shows that Dr. Naik provided nore than
superficial treatnent to plaintiff’s serious needs. The evi dence
further shows that plaintiff bears nuch of the blame for delays in
treatment of his heart and si nus probl ens because he refused treat ment
fromtwo of the outside specialists provided for him Defendant Dr.
Naik is entitled to summary judgnment on all clains.

4. Defendant Dr. Janes Baker

A review of the conplaint shows that plaintiff’s only gripes
agai nst Dr. Baker stem from the doctor’s involvenent in his care
following plaintiff's refusal of sinus surgery. The evidence shows
that, prior to this tine, Dr. Baker’s only invol venent was to defer
Dr. Nai k’s request for endoscopi c sinus surgery so that an alternative
nmedi cal therapy could be attenpted. (Doc. 198 exh. K at 1522,
Qut pati ent Referral Request Denied, Nov. 19, 2001.) Following failure
of that treatnent, Dr. Baker approved the surgery. (Doc. 198 exh. K
at 1519, regional approval, Jan. 8, 2002.) Then, after plaintiff
refused the sinus surgery, Dr. Baker saw him and ordered that he be
referred to a cardiologist so that his heart condition could be
addressed, thereby clearing the way for treatnent of his sinus

condition. (Doc. 198 exh. | at 1507, progress note, May 21, 2002.)
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This evidence shows that, far from being indifferent to
plaintiff’s nedical needs, Dr. Baker was highly responsive. He
affirmatively sought out treatnment for plaintiff’s nmal adies, even in
light of the undoubtedly frustrating conplications generated by
plaintiff’'s fickleness in proceeding with treatnment once prescri bed. '
There is sinply no basis - not the slightest bit of evidence - on
which to make Dr. Baker stand trial for deliberate indifference. H's
notion for sunmary judgnment is GRANTED.

5. Dr. Carlos Petit

Plaintiff’s allegations against Dr. Petit relate to the tine
period of August 2002 through Decenber 2002. A review of the
conplaint |eaves plaintiff’s gripes about Dr. Petit rather unclear.
Al t hough plaintiff appears to suggest that Dr. Petit del ayed obt ai ni ng
treatment for him plaintiff was careful to omt a very inportant fact
in the complaint - within approximately one nonth fromthe first tine
Dr. Petit saw plaintiff, the doctor had plaintiff scheduled for a
heart catheterization with a cardiologist. (Doc. 198 exh. K at 404,
progress note, Sept. 20, 2002.) Four days later, plaintiff refused
the procedure. (Docs. 198 exh. |, progress note, Cct. 8, 2002; 165
at 4; 183 at 3.) Six weeks later, Dr. Petit inforned plaintiff that
he had been scheduled wth a different cardi ol ogi st, and plaintiff saw
that specialist, Dr. Dulin, on Decenber 4, 2002. Under these facts,
there is no basis to conclude that Dr. Petit was indifferent to
plaintiff’s heart condition.

Wth respect to plaintiff’s skin condition, Dr. Petit diagnosed

7 Fickl eness is a charitabl e description of plaintiff’s conduct.
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himw th bacterial folliculitis. The evidence shows that on August
30, 2002, shortly after plaintiff began seeing Dr. Petit, the doctor
prescri bed Erythromycin for thirty days, along with a topical cream
to treat plaintiff’s rash. (Doc. 198 exh. L at 407, progress note,
Aug. 30, 2002.) The evidence in the record shows that plaintiff next
saw Dr. Petit about his skin condition on Decenber 2, 2002. (Doc. 198
exh. L at 401, progress note, Dec. 2, 2002.) The notes indicate that
plaintiff stated his condition was inproving, but still needed
treatment. Dr. Petit provided that treatnent wth a new nedicati on,
Dycloxacillin. 1d. Fromthat point on, the nedical records show that
plaintiff’s skin condition was treated by Dr. Stanton, who is not a
def endant .

It is abundantly clear fromthe evidence plaintiff presented that
Dr. Petit prescribed different nedications than plaintiff had
previously received, and that those nedications provided him sone
relief. On this record, there is no basis to find that Dr. Petit was
deliberately indifferent to plaintiff’s skin condition.

Finally, Dr. Petit’'s only involvenent in plaintiff’s sinus
condition was a visit on Septenber 20, 2002, in which the doctor
mapped out a plan to treat plaintiff’s heart condition first, then
arrange the sinus surgery. (Doc. 198 exh. K at 404, progress note,
Sept. 20, 2002.) Plaintiff quickly foiled that plan when he declined
the heart catheterization four days later. Plaintiff alleges that he
saw Dr. Petit once nore for his sinus condition on Decenber 2, 2002.
(Doc. 13 at 28.) The record does not support this assertion, show ng
only that plaintiff was seen for his skin infection. (Doc. 198 exh.

L at 401, progress note, Dec. 2, 2002.) Even assum ng that he was
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seen for his sinus condition, the conplaint makes no all egations of
m sconduct regardi ng that condition; instead, plaintiff nmerely asserts
facts regarding his skin malady. (Doc. 13 at 28.) Construing the
evidence in the Iight nost favorable to plaintiff, it still fails to
show that Dr. Petit was indifferent to plaintiff’s sinus condition.

Since plaintiff puts forth no expert testinony suggesting that
the treatnent he received was so woeful ly i nadequate as to anount to
deli berate indifference, and since, froma |layman’ s perspective, it
is patently obvious that Dr. Petit offered efficacious treatnent for
all plaintiff’s nedical problens, the doctor’s notion for summary
j udgnent is granted. 8

6. Defendant Angel a Goehring

Plaintiff’s only conplaints against Ms. Goehring relate to her
role in responding to the prison grievances in which he conplai ned
about the treatnent he received for his various maladies. (Doc. 13
at 32-39.) Even assum ng that she could be held liable for an Ei ghth
Amendnent violation had plaintiff’s all egations been supported by the
evi dence, conmon sense dictates that a prison heal thcare adm ni strator
cannot be deliberately indifferent to a prisoner’s serious nedica
needs sinply by defending the actions of prison doctors when the
doctors thenselves have not violated the Ei ghth Anendnent. MVs.

Goehring is also entitled to sunmary judgnent.

8 | n Count Five of the anmended conplaint, plaintiff also nakes
all egations that Dr. Petit was involved in changing his nmedi cal grade
classification. (Doc. 13 at 51.) Plaintiff presents no evidence on
this point, and conceded t he i nadequacy of this claimas to the other
def endant allegedly involved, Elizabeth Rice. (Doc. 70; see also
Docs. 64, 75.) Since plaintiff has no evidence on this point, Dr.
Petit is entitled to summary judgnent on this claimas well.
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7. PHS

Having found that all PHS enployees and fornmer enployees are
entitled to summary judgnent, and finding that there are no
all egations in the conpl aint that suggest PHS should be held directly
liable for deliberate indifference, the only remaining option is
vicarious liability. It is well established that a private actor
cannot be held liable under 42 U.S.C. 8§ 1983 on a theory of respondeat
superior. Dubbs v. Head Start, Inc., 336 F.3d 1194, 1216 (10th Cr

2003). PHS s notion for sunmary judgnent is therefore granted.

8. State law clains

To the extent that the anended conplaint can be construed as
stating a state | aw clai mfor nedical nal practice agai nst the Medi cal
Def endants, they are entitled to summary judgnent on those cl ains as
well. As the Medical Defendants correctly pointed out in their brief,
under Kansas |aw, a nedical negligence claimof this sort cannot be
mai ntai ned w thout expert testinony to establish the appropriate
standard of care, and to prove that a defendant deviated from t hat

standard of care. Nold v. Binyon, 272 Kan. 87, 103-04, 31 P.3d 274,

285 (2001). Plaintiff has put forth no expert testinony on these
points. Accordingly, all Medical Defendants are entitled to sunmmary
judgment on any cl ains of nedical negligence.
IV. REMAINING CLAIMS AGAINST KDOC DEFENDANTS

In a previous order, Judge Van Bebber ruled that the only clains
remai ning against the KDOC Defendants were for deliberate
i ndi fference. (Doc. 12 at 3-5.) The only evidence regarding the
i nvol venent of these defendants in the deliberate indifference clains

relates to their handling of plaintiff’s grievances. Since the
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doctors who treated plaintiff were not deliberately indifferent, there
is no basis to hold prison officials accountable for rejecting
plaintiff’s conplaints against these doctors. Al though it would
ordinarily be inappropriate for the court to rule on such matters
without a notion to dismss on that basis, “a court may di sm ss sua
sponte when it is patently obvious that the plaintiff could not
prevail on the facts all eged and all owi ng hi man opportunity to anmend

his conplaint would be futile.” Hall v. Bellnon, 935 F. 2d 1106, 1110

(10th Cr. 1991) (citation and internal quotation marks omtted).
There is nothing plaintiff could add to his conplaint to state a
del i berate i ndifference cl ai magai nst t he KDOC Def endants. All clains
agai nst them are accordi ngly DI SM SSED.
V. CONCLUSION

In sum the thorough and painstaking review presunably
contenpl ated by the court of appeals reaches the sanme result found by
Judge Van Bebber. Plaintiff has no evidence that defendants were
deliberately indifferent to his medical problens. Instead, the record
concl usively denonstrates that each tine plaintiff found hinself on
t he cusp of receiving the surgeries he clains he so desperately needed
- indeed, treatnent he had sought and demanded - plaintiff refused the
procedures. That is his prerogative, but deci si ons have consequences.
Accordingly, he will not now be heard to conplain that subsequent
delays in treatnment, including the very treatnents that he refused,
sonehow anmounted to constitutional violations. In other words, the
evi dence presented by the parties, even construed in the |light nost
favorable to plaintiff, is insufficient to create a triable issue on

t he subj ective conponent of a deliberate indifference claimas to any
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def endant . But the evidence also shows that a convicted crimna
serving a life sentence has better access to nedical treatnent than
t housands upon t housands of | aw abi ding citi zens who have no i nsurance
and cannot afford nedical care. None of these citizens can conplain
about their treatment, or |ack thereof, to the federal courts. It
takes no imagination to predict how plaintiff’s conplaints would be
handl ed in the court of public opinion.

Accordi ngly, the Medi cal Defendants’ notion for summary judgnment
is GRANTED. For reasons already stated, the KDOC Defendants’ notion
for judgnent on the pleadings is DENIED, and plaintiff’s notion to
strike is DENIED. Finding no nmerit to the remaining clains against
the KDOC Defendants, this case is DISMSSED with prejudice.® Al
ot her pendi ng notions are therefore MOOT

A notion for reconsideration of this order under Local Rule 7.3
i s not encouraged. The standards governing notions to reconsider are
wel | established. A notion to reconsider is appropriate where the
court has obvi ously m sapprehended a party's position or the facts or
applicable | aw, or where the party produces new evidence that coul d
not have been obtai ned through the exerci se of reasonable diligence.
Revisiting the i ssues al ready addressed i s not the purpose of a notion
to reconsider and advanci ng new argunments or supporting facts which
wer e ot herw se avail abl e for presentation when the original notion was

briefed or argued is i nappropriate. Coneau v. Rupp, 810 F. Supp. 1172

(D. Kan. 1992). Any such notion shall not exceed three pages and

19 As the party bearing the burden of proof, plaintiff has failed
to neet the lofty requirenents that would entitle him to summary
judgnent as to any defendant. Plaintiff’s notion for partial summary
J udgment i s DEN ED
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shal |

strictly conply with the standards enunciated by this court in

Coneau v. Rupp. The response to any notion for reconsideration shall

not exceed three pages. No reply shall be filed.

I T 1S SO ORDERED.
Dated this 12t h day of January 2006, at Wchita, Kansas.

s/ Monti Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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