IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

GORDON E. STROPE,
Plaintiff,

CIVIL ACTION
VS, No. 01-3009-JWL

NICK ROPER, et al .,

Defendants.

MEMORANDUM AND ORDER

Pro seplaintiff GordonE. Strope, a prisoner incarcerated at the Lansng Correctiona Facility (“LCF’)
inLangng, Kansas, bringsthisactionagaingt Nick Roper and Ted Jester, corrections officersat L CF; Brenda
Miller, acorrections counsdor a L CF; David McKune, the warden at LCF; and Charles Smmons, former
Secretary of the Kansas Department of Corrections (collectively “defendants’).! Pursuant to 42 U.S.C. §
1983, plantiff generdly alegesthat defendants harassed him; subjected himto extra, unpaid work assgnments;
searched his cdl excessively; denied hmaccessto prisongrievance procedures; terminated his prisonjob; and
transferred him to a more violent cell house.

This action is before the court on defendants motion for summary judgment (Doc. 48). As st forth

in more detail below, the court grants defendants’ motion and dismisses plaintiff’s case without prejudice.

1 The case was trandferred to the undersigned judge after the death of Judge G. Thomas VanBebber.




|. Factual Background

Thefalowing factsare taken from plaintiff’s origind complaint, amended complaint, and his response
to defendants motion for summary judgment. Plantiff’s dams derive froma series of dleged eventsbetween
October 1999 and January 2001.

On October 30, 1999, plaintiff interviewed for a building maintenance job with Sergeant Jerry Keeth
and defendant Nick Roper. During the interview, plantiff asserts that defendant Roper stated that he did not
want to hire plaintiff because he filed too many grievances. Notwithstanding thisaleged statement, plaintiff was
hired as a cdll house porter.

On or about Thanksgiving Day 1999, plaintiff claims that defendant Roper ordered him out of his cdl
to clean up amess caused by asmal riot in the restriction unit; atask that plaintiff states was not included in
his job respongbilities. While performing this assgnment, plaintiff allegesthat other inmates spit on him, threw
abook at hishead, and threatened him withphysicd injury. Thenext day, plaintiff clamsthat defendant Roper
asked himto sgnacustody waiver that would protect defendant Roper fromany disciplinary actionasaresult
of placing plaintiff in adangerous pogtion. In response, plantiff states that he attempted to informally resolve
the stuation with Unit Team Manager Ben Reynolds and Sergeant Davis.

OnNovember 28, 1999, plaintiff assertsthat defendant Roper threatened to take his job and put him
in segregation for reporting the situation to Officer Reynolds and Sergeant Davis. Furthermore, defendant
Roper dlegedly ordered plaintiff to work on his“2-10" shift in addition to plaintiff’sregular “6-2" shift. For
the next five-and-a-half months, plaintiff dams that he wasforcedto work on defendant Roper’ s shift, working
on average twelve to fourteenhours aday without overtime pay. Plaintiff maintains thet this “abuse of inmate

labor” ended when he filed a grievance on May 4, 2000 and he was subsequently removed from defendant




Roper’sshift. Thiscomplaint, plaintiff asserts, led to several acts of harassment between May and October
2000.

Fantiff first dlegestha on May 4, 2000, defendant Roper “ransacked hiscell.” On May 12, plantiff
dates that he met with Officer Reynolds, who informed him that defendant Roper wanted to take his job and
transfer him to another cdl house because of plantiff’'s May 4 complaint. On May 13, plantiff dleges that
defendant Roper did not permit him to shower because of the complaint plaintiff filed againg hm. Duetothis
incident, plaintiff dams that he filed another complaint against Roper on May 14, and that Roper “trashed” his
cdl again.

On September 2, 2001, plaintiff dleges that he requested ice because of the heat and the fact that his
ank was broken. In response, plaintiff maintains that defendant Roper ordered him to leave his cdl while he
looked at his snk. When plaintiff returned, he claims that defendant Roper hed “ransacked” hiscell. Again,
plantiff filed a grievance againg defendant Roper, but plaintiff states that prison officias refused to take any
corrective action on his complaint.

Pantiff states that between October and December 2000, he was denied access to the prison’s
complant procedures. Specificdly, plaintiff maintains that defendants Miller and Jester never responded to
severa “Form9's’ or two to threeforma complaints that he filed. OnDecember 5, plaintiff statesthat he filed
two forma complaints with defendant Jester. On December 13, plaintiff alegesthat defendant Miller caled
him to her office and handed back the two grievances he filed with defendant Jester. Plaintiff clams that
defendant Miller told him to forget about the grievances or he would lose hisjob. On or about December 18,
plantiff states that defendant Roper and Sergeant Dieselhoff searched his cell for missng coffee creamer.

Plaintiff assertsthat no other cal house porters had their cells searched.
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On December 20, 2000, plantiff statesthat he forwarded a grievanceto defendant McKune regarding
the dleged harassment he received from defendants Roper and Miller. On January 2, 2001, when defendant
McKune did not respond in the time dlegedly afforded by prison palicies, plaintiff asserts that he handed a
complaint to defendant Jester addressing hisinghility to utilize the prison’ sgrievance procedures, aswell asthe
harassment he received from defendants Roper and Miller. Defendant Jester alegedly told plaintiff that “there
will be no more of this” On January 4, plaintiff was transferred from cell house D to cdll house B-1, and he
was terminated from his cell house porter job.

1. Discussion

Based on the events dleged in his origind complaint and amended complaint, plaintiff clams that:
defendant Roper violated his First Amendment rights by retdiating against imfor filing grievancesand violated
his Fourteenth Amendment rightsto equal protectionand due process by forcing imto work twelve to fourteen
hours a day without overtime pay; defendant Miller violated his Fourteenth Amendment rights to equa
protectionand due process by denying him access to the prison’ s grievance procedures and falingto respond
to hiscomplaints, and dl defendants violated his First and Fourteenth Amendment rights by transferring him to
another cell house and terminating his call house porter job in retaiation for filing grievances?

While defendants motionfor summary judgment raises severd grounds to dismiss plaintiff’s case, the

court need only address one: plantiff’s fallure to exhaust his adminidrative remedies pursuant to the Prison

2 In his origind complaint, plaintiff also aleged that defendants McKune and Simmons violated his
congtitutiond rights because the grievance procedures at LCF did not provide the basic elements of due
process and fundamentd fairness. In a previous order (Doc. 7), Judge VanBebber dismissed plaintiff’'s
chdlenge to the grievance system, determining that a prison grievance procedure does not “‘give rise to a
protected liberty interest requiring the procedural protections envisioned by the [F]ourteenth amendment.’”
Buckley v. Barlow, 997 F.2d 494, 495 (8th Cir. 1993) (citation omitted).
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Litigation Reform Act (“PLRA™), 42 U.S.C. § 1997¢e(a).

A. Standard of Review

Defendants motion is considered under Fed. R. Civ. P. 12(b)(6) because “acomplaint that fals to
dlege the requisite exhaustion of remediesis tantamount to one that falsto state adamuponwhichreief may

be granted.” Stedlev. Fed. Bureau of Prisons, 355 F.3d 1204, 1210 (10th Cir. 2003) (quotation omitted).

The court will dismissa cause of actionfor falureto state adamonly when*it appears beyond adoubt
that the plaintiff can prove no set of factsin support of his [or her] damswhich would entitle him [or her] to

relief,” Aspenwood Inv. Co. v. Martinez, 355 F.3d 1256, 1259 (10th Cir. 2004) (quoting Conley v. Gibson,

355 U.S. 41, 45-46 (1957)), or when an issue of law is dispositive. Neitzkev. Williams, 490 U.S. 319, 326

(1989). The court accepts astrue dl well-pleaded facts, as distinguished from conclusory alegations, and dll

reasonable inferencesfromthosefactsare viewed infavor of the plaintiff. Adamsv. Kinder-Morgan, Inc., 340

F.3d 1083, 1088 (10th Cir. 2003).
In deciding a Rule 12(b)(6) motion based on exhaustion of adminigtrative remedies under 42 U.S.C.
8 1997e(a), the court may consider adminidrative materids attached to the prisoner’s complaint. See Stedle,

355 F.3d at 1212 (citing Oxendine v. Kaplan, 241 F.3d 1272, 1275 (10th Cir. 2001)). If the prisoner does

not incorporate by reference or attach the rdevant adminigretive decisons, “a defendant may submit an
indioutably authentic copy to the court to be considered on amotion to dismiss” 1d. (quoting GEFE Corp.

v. Associated Wholesale Grocers Inc., 130 F.3d 1381, 1384 (10th Cir. 1997)).3

3 OnMarch 31, 2004, Judge VanBebber ordered plaintiff to supplement the record because he could
not ascertain whether plaintiff exhausted his claims to the Secretary of Corrections (Doc. 56). Plaintiff
responded on April 8, 2004, by providing a six-page affidavit in which he sated that dl grievancesinthe case
were properly submitted to the Kansas Department of Corrections (Doc. 57). Plaintiff did not provide any
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B. The Exhaudtion Reguirement

Section 1997¢e(a) of the PLRA provides:

No actionshdl be brought withrespect to prison conditions under section 1979 of the Revised
Statutes of the United States (42 U.S.C. 1983), or any other Federal law, by a prisoner
confined in any jall, prison, or other correctiond facility until such adminidrative remedies as
are available are exhausted.

42 U.S.C. 1997¢e(a). Congress enacted the PLRA’s exhaustion requirement “to reduce the quantity and

improve the qudity of prisoner suits” Porter v. Nussle, 534 U.S. 516, 524 (2002). Section 1997¢(a)
effectuates this purpose by “1) dlowing prison officids an opportunity to satisfy the inmate' s complaint, thus
potentially obviating the need for litigation; 2) filtering out some frivolous dams, and 3) creating an

adminigrative record that facilitates review of casesthat are ultimately brought to court.” Rossv. County of

Bendillo, 365 F.3d 1181, 1184 (10th Cir. 2004) (citation omitted).
The PLRA “requiresthat ‘available’ adminigtrative remedies be exhausted prior to filingan actionwith

respect to prison conditions under § 1983.” Jerniganv. Stuchell, 304 F.3d 1030, 1032 (10th Cir. 2002). A

prisoner musgt exhaugt the adminigtrative remedies availlable, even where those remedies would appear to be
futile 1d. (citation omitted). “An inmate who begins the grievance process but does not completeit isbarred
frompursuinga 8 1983 damunder [the] PLRA for fallureto exhaust hisadminigrativeremedies.” Id. (citation
omitted). “[T]he doctrine of substantiad compliance does not gpply” to cases arisng under the PLRA. 1d.

It isthe inmate s burden to plead sufficient exhaugtion of adminidrative remedies. Stede, 355 F.3d

at 1209. Recently in Smmat v. United States Bureau of Prisons, the Tenth Circuit stated:

To saisfy the PLRA’ sexhaugtionrequirement, a prisoner must do more than dlege that he has

additiona documentation to support exhaustion, but cited to evidence adready contained in the record.
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exhausted his adminigrative remedies. To Sate aclamfor rdief, a prisoner must (1) make a
“short and plain slatement of the daim,” Fed. R. Civ. P. 8, and (2) “attach[] a copy of the
goplicable adminidrative dispostions to the complaint, or, in the absence of written
documentation, describe with specificity the adminigtrative proceeding and its outcome.”

No. 03-3361, 2005 WL 1541070, at *9 (10th Cir. July 1, 2005) (quoting Stedle, 355 F.3d at 1210, in turn

quoting Knuckles El v. Toombs, 215 F.3d 640, 642 (6th Cir. 2000)). Additiondly, the Tenth Circuit has

construed the PLRA to require total exhaugtion. Ross, 365 F.3d at 1190. If a prisoner files “a complaint
containing one or more unexhausted dams, the digtrict court must ordinarily dismiss the entire action without
prejudice” 1d.

Defendants maintain that plaintiff failed to exhaust dl of the remedies made avaldble by the Kansas
Department of Corrections (“KDOC”). The grievance procedure for Kansas state prisonersis described fully
in Kansas Adminigrative Regulations Article 44 Section15. K.A.R. § 44-15-102 requires an inmate to “first
seek information, advice, or help on any matter from the inmate' s unit team, or fromamember of theteam.” 8§
44-15-102(8)(1). If the inmate does not receive aregponse from the unit team within ten days of submisson,
he or she may send a grievance report to the warden without unit teamsignatures. See 8 44-15-102(a)(2). If
the inmate receives a response but does not obtain a satisfactory solution to the problem through the informa
process withintendays, he or she may complete aninmeate grievance report formand submit it to a staff member
to trangmit to the warden. See § 44-15-102(b). If he or she does not receive a satisfactory response fromthe
warden after filing an appropriate report, the inmate may appeal to the Kansas Secretary of Corrections. See
§ 44-15-102(c)(1).

The record contains three adminidrative grievances germane to the dlegations in plaintiff’s origina

complaint and amended complaint; AA20000885; AA20010566; and AA20010590.




1. Adminigtrative Grievance AA20000885

Firgt, in adminigrative grievance AA20000885, filed May 4, 2000, plantiff claimed that defendant
Roper misused inmate |abor, abused his powers, and harassed plaintiff. In particular, he asserted that over the
previous five months, defendant Roper congtantly caled him out of his cdl to perform severd odd jobs and to
run errands, forcing him to work on average twelve to fourteen hours a day without overtime pay. Hantiff
clamed that the extra work often placed him in danger, dting the adleged Thanksgiving 1999 incident where
defendant Roper made him clean up amess caused by a mini-riot in the redtriction unit. Plantiff a so contended
that on May 4, defendant Roper made him pass out ice in the restriction unit after he had already worked for
twelve hours. The Unit Team response, dated May 12, 2000, stated that plaintiff would only work the day shift
unless an emergency arose. It further noted that the job of cell house porter required plaintiff to clean the cell
house and to be available to work whenhewastold to do so. The response concluded that overtime pay was
not provided for working more than eight hours and that no further action was required. Plaintiff subsequently
directed his complant to the warden, defendant McKune. On May 16, defendant McKune responded,
determining that the Unit Team response was correct and that further action was unnecessary.

Absent from the record is any documentation proving that plaintiff appealed defendant McKune's
decisonto the KDOC. Haintiff maintains that he properly appealed adminigrative grievance AA 20000885 to
the KDOC, but that defendant Simmons never responded. To support his dam, plantiff attached a ydlow
“dicky” notetoadminidrativegrievance AA 20000885, whichstated inhis handwriting: “ appeal and lega notice
sent to Sec. 5/22/00.” Itisplantiff’s pogtion that defendant Smmons sfalureto timdy answer denied him find
review of his grievance and condtituted full exhaustion under the PLRA. See Jernigan, 304 F.3d at 1032

(agreeing that “the falure to respond to a grievance within the time limits contained in the grievance policy
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renders an adminidrative remedy unavailable’).

Faintiff’ sconclusory statement that he exhausted this grievance and hisyelow“ sticky” note Sating that
he sent an appea on May 22 is not sufficient to meet his burden of exhaustion. See Smmat, 2005 WL
1541070, at *9 (concluding that neither the complaint nor the record provided information sufficient to satisfy
the PLRA’ sexhaugtionrequirement). The court initialy observesthat plaintiff attached aletter from the KDOC
to his origina complaint, dated June 27, 2000. This correspondence responded to his “letters to Attorney
Generd Carla Stovall dated May 22, 2000 and May 31, 2000” in which plaintiff claimed thet the prison’'s
grievance procedure was inadequate. While this letter establishes that plaintiff sent a complaint to Attorney
Generd Stovd regarding the aleged inadequacy of the prison’ sgrievance procedure, it does not demondtrate
that plaintiff gppealed adminidrative grievance AA20000885 to the KDOC on May 22 regarding defendant
Roper’s dleged abuse of inmate labor. Moreover, defendant Smmons, in an afidavit dated July 30, 2001,
statesthat adminidrative grievance AA 20000885 “ appear[s] to have beenresolved at the fadilitylevel and [was]
not submitted for review at the secretary’ slevel.” In support, defendant S mmons cited Offender Management
Information System (“OMIS’) records, attached for the court’ s review, which indicate that the KDOC never
received this grievance for review.

Accordingly, the court findsthat plaintiff faled to exhaust his adminigtrative remedies for administretive
grievance AA20000885.

2. Adminigrative Grievance AA20010566

Next, the record contains adminigrative grievance AA 20010566, dated December 20, 2000. In that

complaint, plaintiff accused defendant Roper of harassment and retaliationon an ongoing basis snceMay 2000

for plantiff’s use of the prison’s grievance procedures. In afive-page letter attached to the grievance form,




plantiff repeated his dlegations about defendant Roper’ s abuse of inmatelabor, dating that his grievanceswere
not satisfactorily resolved eventhough defendant McKune decided that plaintiff was not to work on defendant
Roper’s“2-10" shift. Since May 2000, plaintiff claimed that he was “not let out for yard, shower or iceinthe
excessve hot months’; on two occasions, he found his mail in the trash during defendant Roper’ s run; his mall
was brought to his cell a night, when other inmates recaived their mal earlier; he was not permitted phone cdls
on Saturday night; and he was subject to * excessve shake-downs.” The most recent act of retdiation, plaintiff
clamed, occurred on December 19, when Sergeant Dieselhoff ordered him out of his cell because defendant
Roper was looking for coffee creamer. Plaintiff damsthisact was*vindictive and arbitrary” because the other
cdl house porters did not have their cdls searched. Findly, plaintiff aleged that defendant Miller unfairly
reviewed his“Form 9's’ and other complaints about defendant Roper.

On December 21, 2000, defendant McKune asked for a Unit Team response to plaintiff’s complaint,
determining that plaintiff’s issues could be resolved & that level. Defendant Jester responded to defendant
McKune's request in amemorandum dated December 29. In summary, defendant Jester noted that plaintiff
faled to provide any evidence to support his dams of ongoing harassment and retdiation, induding pecific
dates or witnesses to support his alegations. Moreover, defendant Jester observed that many of plaintiff’'s
examples of harassment and retdiatory acts occurred outside the time limit for filing grievances. See K.A.R.
§44-15-101b (“ Grievances hdl be filed within 15 days from the date of the discovery of the event gvingrise
tothegrievance. ...”). Defendant Jester concluded that no officer subjected plaintiff to any acts of harassment
or discrimingtion. As aresult, defendant McKune sent plaintiff aresponse dated January 8, 2001, in which he
concluded that his dlegations againg defendants Jester, Miller, and Roper were unsubstantiated and that no

further action was necessary.
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The record lacks documentation of a decision from the KDOC regarding administrative grievance
AA20010566. Again, defendant Smmons s affidavit statesthat the KDOC never received AA 20010566 for
review, and this statement is supported by OMIS records. Nevertheless, plaintiff reiterates that he exhausted
his remedies by appeding to the KDOC, but that he never recelved a response.

Faintiff explains that on December 5, 2000, he filedtwo grievancesrdatingtothe conduct of defendants
in thislawsuit, and that defendant Miller returned them to him on December 13. Because plaintiff consdered
these complaints untimely answered, he asserts that on December 20, he sent administrative grievance
AA20010566 to defendant McKune. Plaintiff contends that defendant McKune did not answer his complaint
intime. As aresult, he clams that he compiled the three “unprocessed grievances,” as wdll as other issues
relating to this case, into asix-page complaint and mailed them to defendant Smmons on January 2, 2001. In
support, plantiff directs the court to “exhibit 5,” attached to his previous motion for summary judgment (Doc.
38). Exhihit fiveisa“ Specid Purpose Order,” dated January 2, 2001, directing that fifty-five centsbe paid for
postage and charged to plantiff’'s account. The form contains the address for the KDOC and states “final
exhaugtionof 12/20/2000-6 pg. complaint to Charles Smmons.” Findly, plaintiff mantainsthat when defendant
McKune responded to adminigraive grievance AA20010566 on January 10, he “re-appealed’ the decison
to defendant Simmons on January 12, but never recelved a response.

The court finds that the Specia Purchase Order provides areasonable inference that plaintiff sent an

appeal tothe KDOC onJanuary 2, 2001.* Plaintiff’s rdliance onthis evidence, however, is misplaced because

4 The court observes that attached to plaintiff’ samended complaint (Doc. 5) isaletter fromthe KDOC,
dated January 11, 2001. Theletter statesthat it isin responseto plaintiff’ s* grievancereport form” that KDOC
received on January 11, but the letter does not identify a grievance number. For that reason, the court cannot
conclude thet thisis aresponse to adminidrative grievance AA20010566. 1n any event, the January 11 letter
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it demonstrates that he faled to comply with the timdine for appeding defendant McKune's decision under
K.A.R. §44-15-102(c)(3). That regulation provides. “When an appeal of the warden’s decision is made to
the secretary, the secretary shall then have 20 calendar days from receipt to return the grievance report form
to the inmate with an answer.” K.A.R. 8 44-15-102(c)(3). Therefore, evenassuming plaintiff sent an apped
of adminigrative grievance AA20010566 to KDOC on January 2, 2001, and then “re-appealed” defendant
McKune's response on January 12, plaintiff did not providethe KDOC twenty days, from receipt, to process

his grievances. See Brewer v. Mdllin, 130 Fed. Appx. 264, 265 (10th Cir. 2005) (*Simply presenting al

defective or non-complying grievance. . . does not condtitute exhaustionof remedies.”). Rather, plantiff rushed
to federd court and filed his origina complaint on January 8, 2001.

Accordingly, the court findsthat plaintiff’ sconclusory dlegationthat he properly exhausted adminidrative
grievance AA20010566 does not satisfy his burden under the PLRA.

3. Adminigrative Grievance AA20010590

Ladly, the record contains adminigrative grievance AA20010590, dated January 3, 2001, in which
plantiff damsthat helost his cell house porter job and wastransferred to another cell housefor dlegedly filing
complaintsagaing defendants Roper and Miller. Defendant Jester provided a Unit Teamresponse on January
8, 2001. Hedated that thedecisonto transfer plaintiff wassoldly his, and that hedid not receive any complaints
or negative reportsfromdefendants Roper or Miller. Furthermore, defendant Jester explained that shortly after
he took over, prison management decided to rotate cdll house porters in the maximum security compound, and

that plaintiff and another inmate were the lagt of the origind crew to be rotated. Unsatisfied with defendant

concluded that plantiff faled to provide evidence that he conferred with his unit team or the principal
administrator of LCF before appeding to the Secretary of Corrections.
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Jester’ sresponse, plaintiff directed his complaint to defendant McKune on January 10. Defendant McKune
responded in a memorandum dated January 18, concluding that the Unit Team’'s decison on his living unit
assgnment was based on an ongoing assessment of plaintiff’ sand the fadility’ sneeds, and thus no further action
Was necessary.

Paintiff contends that he appealed adminigtrative grievance AA20010590 to the KDOC, dthough he
does not provide a specific date or cite to the court any other evidence inthe record to support hisdam. The
afidavit of defendant Smmons and the OMI S records reflect that the KDOC never received an apped of
adminigrative grievance AA20010590. Furthermore, the record showsthat plantiff did not receive defendant
McKune's response until January 30, 2001. Nevertheess, plaintiff filed his amended complaint to add
defendant Jester asaparty on January 26, 2001, disregarding the appeal procedures outlined by K.A.R. § 44-
15-102.

Accordingly, the court finds that plaintiff failed to exhaust his adminidrative remediesfor adminidrative
grievance AA20010590.

Because plantiff failsto satisfy the PLRA’s tota exhaustion requirement, the court grants defendants
motion and dismisses plaintiff’s case without pregudice.

ITISTHEREFOREBY THE COURT ORDERED that defendants motionfor summary judgment
(Doc. 48) isgranted. The caseis dismissed without prejudice.

IT 1S SO ORDERED thisl3th day of July, 2005.

g John W. Lungstrum
John W. Lungstirum
United States Digtrict Judge
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