IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
MARVIN B. DAVIS,

Plaintiff,
CIVIL ACTION

No. 00-3051-CM
LOUISE. BRUCE, ¢t al.,

Defendants.

N’ N N N N N N N N N N N

MEMORANDUM AND ORDER

This maiter comes before the court on plaintiff’s Motion for Immediate Judgment Againgt Remaining
Defendants (Doc. 123) and defendants Motion to Dismiss (Doc. 125).

Faintiff has moved this court for an order adjudicating remaining clams againg dl remaining
defendantsin this case. Plaintiff’s request follows the Tenth Circuit’s October 14, 2004 Order on plaintiff’s
gpped of thiscourt’s. (1) March 24, 2003 Order granting motions to dismiss that were filed by defendants
Hutchinson Correctiona Fecility, Louis Bruce, Paul Wilson, A. Perez, and Keith Anderson; and (2) January
7, 2004 Order granting reconsderation yet denying relief from the March 24, 2003 Order. The Tenth
Circuit’s Order satesthat five individua defendants, Kathryn Fieds, Charles Smmons, B. Beach, Johnny
Davis, and William Cummings were served with process in the action, but plaintiff’s daims againgt these
defendants have not been adjudicated. The Tenth Circuit has given plaintiff 90 daysin which to obtain the
determination and direction required by Fed. R. Civ. P. 54(b) or an order and judgment findly adjudicating

al remaining clams so that plaintiff may proceed with his apped pursuant to 28 U.S.C. 8§ 1291.




In response to plaintiff’s Mation for Immediate Judgment, Kathryn Felds, Charles Smmons, B.
Beach, Johnny Davis, and William Cummings clam that they were never properly made defendants in this
case and have moved to dismiss plaintiff’s clams for lack of subject matter jurisdiction.

l. Procedural Background

On February 15, 2000, Plantiff filed this action pursuant to 42 U.S.C. § 1983 against named
defendants Louis Bruce, Paul Wilson, Keith Anderson, A. Perez, and Hutchinson Correctiona Fecility
(HCF), aswel as unnamed defendants. Plaintiff sued the defendantsin their individua and officid
capacities. In the request for relief section of plaintiff’s complaint, he demanded monetary damages from
HCF, Bruce, Perez, Wilson, Anderson, and “Ms. Fields,” who was previoudy unnamed. Plaintiff enclosed
with his complaint and motion to proceed in forma pauperis aletter dated February 12, 2000, to the clerk
of this court, Raph L. Del_oach, which was entitled “RE: Praecipe for Summons” The letter included
ingtructions for summons to be ddlivered to Bruce, Anderson, Wilson, Perez, Fieds, “Carles Smmons,”
(9c) and “Ms. Beach.” Hlaintiff had not specifically named Simmons or Beach as defendantsin his
complaint or requested relief from them.

On June 12, 2000, Judge VanBebber of this court entered an Order (Doc. 10) ruling on several of
plaintiff’s motions and directing the clerk of the court to prepare waiver of service forms. On June 20,
2000, the clerk issued waivers as to Bruce, Wilson, Fields, Perez, Anderson, Smmons, Beach and HCF.
Each of the individuds Sgned the waivers.

On June 28, 2001, Judge VanBebber entered an Order (Doc. 64) ruling on severa motions by
plantiff. Inruling on plaintiff’s Motion for Out-of-Time Motion to Deny Defendants (3¢) Request for

Extenson of Time to Submit Martinez Report on July 9, 2001, and Mation for Injunction and Restraining
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Order and Supplementa and Migoinder Pleadings (Doc. 62), Judge VanBebber construed the portion of
plaintiff’s motion referencing supplemental and migoinder pleadings as a supplementd pleading pursuant to
Fed. R. Civ. P. 15(d) and directed the clerk of the court to issue service of process on defendants Johnny
Davis and William E. Cummings. On August 3, 2001, the clerk issued waivers asto Davis and Cummings.
Both individuds Sgned the waivers.

On April 11, 2002, defendants Bruce, Wilson, Anderson, Perez and HCF filed amotion to dismiss
(Doc. 94) and attached a copy of the Martinez Report as an exhibit to their motion. On March 24, 2003,
this court entered a Memorandum and Order (Doc. 106) denying severd motions plaintiff had filed and
granting defendants Bruce, Wilson, Anderson, Perez and HCF s motion to dismiss. In footnote 2 of the
March 24, 2003 Memorandum and Order, the court stated:

Although plaintiff discusses the actions of severd other HCF officidsin the papers before

the court, the court has not granted any of plaintiff’s motions to amend his complaint to name

any additiond defendants. Because plaintiff has only named in his complaint as defendants

HCF, Bruce, Perez, Wilson, and Anderson, they are the only defendants in this matter.
The court subsequently held that plaintiff’ s transfer to another correctiona facility had mooted his clams for
prospective injunctive relief. The court aso found that HCF was entitled to Eleventh Amendment immunity,
and dismissed plaintiff’s cdaims againg HCF. The court aso held that the individua defendants were entitled
to Eleventh Amendment immunity for the daims brought againgt them in their officid capacities. The court
further held that the individua defendants were entitled to qudified immunity for clams brought againgt them
in their individua capacities because, even accepting dl of plaintiff’ s factud dlegations astrue, plaintiff could
not establish that he sustained an actud injury sufficient to confer him standing to bring aclaim of denid of

accessto the courts.  The court dismissed al of plaintiff’ s clams againg the defendants.




. Discussion

Asan initia matter, the court notes that it was incorrect in its March 24, 2003 Memorandum and
Order when it stated that only HCF, Bruce, Perez, Wilson and Anderson were defendants in the case. In
fact, per Judge VanBebber’' s June 28, 2001 Order, both Davis and Cummings had been added as
defendants in the case and were properly served with process.

Thus, the two issues before the court are (1) whether the service of process on Fields, Smmons,
and Beach made them defendants in the case, despite the fact that they were not formaly named as
defendants; and (2) the appropriate adjudication of plaintiff’s clams againg Fidds, Smmons, Beach, Davis
and Cummings.

A. Service of Process

The Tenth Circuit recognizes “the ability of a plaintiff to use unnamed defendants o long asthe
plaintiff provides an adequate description of some kind which is sufficient to identify the person involved so
process eventually can be served.” Roper v. Grayson, 81 F.3d 124, 125 (10" Cir. 1996). In this case,
plaintiff referred to Fields as a defendant in the prayer for rdief contained at the end of his complaint. Fields
is a0 referred to throughout the documents plaintiff supplied to the court as alibrarian at HCF who was
involved in plaintiff’ s grievances at the ingtitutiond level. Felds, Beach and Smmons were identified in
plaintiff’ s letter to the court requesting service of process on the defendants.

The court finds that plaintiff adequately described Fields, Beach and Simmons so that process could
be served. Moreover, each of the three defendants was served with process. Therefore, Fidds, Beach and
Simmons should have been included as defendants in the case. Seeid. (holding that rather than dismissing

without prejudice unnamed defendants who had been adequately described in documents defendants




atached to their motion for summary judgment, the district court should have ordered them to be included
as named defendants and included them in the ruling on the summary judgment mation).

B. Adjudication of Plaintiff's Claims Againgt the Remaining Defendants

Having determined that Fields, Beach, Smmons, Davis, and Cummings were properly served as
defendants in this case, the court turnsto the adjudication of plaintiff’s clams against them. Upon review of
the pleadings in this case and the dlegations that plaintiff has made againgt al defendants, the court finds that,
even accepting dl of plaintiff’ sfactud dlegations as true, these defendants would have been entitled to
dismissd of the clams againg them in both their individud and officid capacities for the same reasons that
the court granted Bruce, Wilson, Anderson, and Perez's motion to dismiss on March 24, 2003.

IT ISTHEREFORE ORDERED that plantiff’s Motion for Immediate Judgment (Doc. 123) is
granted in part and denied in part. The court finds that defendants Kathryn Fields, Charles Smmons, B.
Beach, Johnny Davis, and William Cummings were properly included as defendantsin this case. The court
further finds that Fields, Smmons, Beach, Davis and Cummings should be dismissed from this lawsuit for the
reasons set forth above and for the reasons previoudy set forth in the court’s March 24, 2003
Memorandum and Order, which is hereby incorporated by reference. All other prayersfor relief contained
in plaintiff’s Motion for Immediate Judgment are denied.

IT ISFURTHER ORDERED that defendants Kathryn Fields, Charles Smmons, B. Beach,
Johnny Davis, and William Cummings Motion to Dismiss (Doc. 125) is granted for the reasons set forth
above. Thiscaseis hereby dismissed.

Dated this 13" day of January 2005, at Kansas City, Kansas.

g Carlos Murguia
CARLOSMURGUIA
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United States District Judge




