N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
UNI TED STATES OF AMERI CA,

Plaintiff,
VS. Case No. 00-40126-02- RDR

FRANCI SCO BANDA,

Def endant .

VEMORANDUM AND ORDER

On May 24, 2005, the court resentenced the defendant. The
pur pose of this menorandum and order is to nenorialize the
findings made by the court during the hearing and el aborate upon
t hem

The defendant entered a guilty plea on May 24, 2001 to
conspiracy to distribute 500 granms or nore of a mxture
cont ai ni ng nmet hanphetam ne. He had been charged in six counts
of a ni ne-count superseding indictnment along with co-defendants
Adam Grabel Guzman and M chael Thomas Al bers. On February 4,
2002, the court sentenced the defendant. His guideline range
was 292 to 365 nonths, but the governnent filed a nmotion to
reduce his sentence pursuant to U.S.S.G 8 5K1.1. His attorney
at that tinme was Mark Works. M. Wrks had filed over 40
obj ections to the presentence report. Most of the objections
were directed at the anount of drugs that were attributable to

t he defendant. The governnment had provided evidence to the



probation office about the ampunt of drugs involved in this
case, but had not offered any evidence at the sentencing
heari ng. Relying upon the findings made in the presentence
report, the court rejected the defendant’s objections and
enhanced his sentence based upon his role in the offense. The
court found that the presentence report had correctly cal cul ated
t he def endant’ s gui deline range and further determ ned that the
def endant was entitled to a reduction of his sentence to 180
nont hs. Co-defendant Guzman received a sentence of 324 nonths
and co-defendant Albers initially received a sentence of 151
nmont hs, but it was | ater reduced to 96 nonths upon the filing of
t he government’s notion for reduction of sentence pursuant to
Fed.R. Crim P. 35,

The defendant appealed his sentence. |In August 2002, the
Tenth Circuit affirmed. The defendant then sought rehearing.
The Court ultimately determ ned on January 29, 2004 that this
court had not nade specific enough findings on the defendant’s

obj ections and had inproperly adopted the findings nade in the

presentence report. United States v. Banda, 87 Fed. Appx. 129,
2004 W 171630 (10" Cir. 2004). The Court remanded for factual
findings on the foll owi ng objections: 3-7, 10-12, 14-15 and 17-
29, as well as the foll owi ng suppl enmental objections: 3-7. 1d.,

87 Fed. Appx. at 135. The Court also indicated that we should



clarify our ruling regarding the increase in defendant’s offense
| evel as a manager and organi zer pursuant to U S.S.G § 3Bl.1.
Id.

Since these events, the United States Supreme Court has

i ssued opinions in Blakely v. Washington, 124 S.Ct. 2531 (June

24, 2004) and United States v. Booker, 125 S.Ct. 738 (Jan. 12,

2005) . The defendant argues that these decisions inpact
substantially the sentence the court should now inpose. The
defendant initially argues the court should sentence in

conformty with Blakely and Booker. According to the defendant,
this requires the court to i npose a CGuidelines sentence without
any enhancenents based on judge found facts. The def endant
asserts that his due process rights would be violated if the
court applied the remedial portion of Booker. In the
alternative, the defendant argues that if the court applies the
remedi al portion of Booker, then the court should make all
factual determ nations that increase his sentence above the
gui deline sentence based upon a beyond a reasonable doubt
st andar d. The defendant next argues, alternatively, that no
matter what evidentiary standard is applied, the evidence does
not support an increase in his sentence based upon drug quantity
or as a |eader or organizer. Finally, the defendant contends

that if the court sentences him under the advisory Guidelines



system then it should consider his extraordi nary post-offense
rehabilitation and other factors set forth in 18 US.C. 8§
3553(a), 18 U.S.C. §8 3661 and 18 U.S.C. § 3582.

The government has responded that the court shoul d sentence
the defendant in accordance wi th post-Booker pronouncenents.
The government contends the court should apply the Guidelines in
an advi sory fashion based upon a preponderance of the evidence
st andar d. The governnment argues that any guideline sentence
should be regarded as per se reasonable. The governnent
contends that the evidence supports the drug quantities found in
t he presentence report and the determ nation that the defendant
is a | eader and organizer under U.S.S.G 8 3Bl1.1(b). Finally,
t he governnent had al so asserted that, based upon the argunents
now raised by the defendant, the court should enhance the
def endant’s offense level by two levels for obstruction of
justice and deny a reduction in his offense | evel for acceptance
of responsibility. The governnent had contended that the
argunments made by the defendant constitute a breach of the plea
agreenment by denying his involvenent and giving conflicting
statenments concerning his involvenent. At the sentencing
heari ng, however, the governnent w thdrew these contentions.

I n exam ning the | egal argunments raised by the defendant in

the briefs filed after remand, the court nust initially reject



t he defendant’s argunment that his due process rights will be
vi ol ated by an application of the renedial portions of Booker.

The court does not find that the defendant’s argument has any

merit. Moreover, we fail to find any |egal support for it. In
Booker and Bl akely, the Supreme Court established that, for

pur poses of the Guidelines, the Sixth Amendment requires that
“[a]lny fact (other than a prior conviction) which is necessary
to support a sentence exceeding the maxi num authorized by the
facts established by a plea of guilty or a jury verdict nust be
admtted by the defendant or proved to a jury beyond a
r easonabl e doubt.” Booker, 125 S.Ct. at 756. The Booker
remedi al majority, however, corrected the Sixth Amendnent error
created through nmandatory application of the Sentencing
Gui delines by severing the statutory section that required
district courts to sentence wthin the Guidelines range.
Booker, 125 S.Ct. at 756-57 (excising 18 U S.C. 8 3553(b)(1)).
The district courts now nust consult the Guidelines, but they
retain discretion to depart from the range recommended by the
Gui delines. 1d. at 767. The court agrees that Booker should
now be applied to the defendant, but we do not believe that
Booker changes the sentencing process for the defendant except
that the court has sone latitude, subject to reasonabl eness

review, to depart from the resulting guideline sentence. See



United States v. Magal |l anez, F.3d ___, 2005 W 1155913 at

* 8 (10" Cir. 2005); see also United States v. Lawr ence,

F.3d ___, 2005 W. 906582 at * 12 (10th Cir. 2005) (“the Suprene
Court’ s hol di ng i n Booker woul d not have prohibited the district
court from nmaking the same factual findings and applying the
sanme enhancenents and adjustnents to [the defendant’s] sentence
as long as it did not apply the Guidelines in a mandatory
fashion”). Accordingly, the court shall apply the Guidelines in
an advisory fashion using a preponderance of the evidence
standard to determ ne the various issues, including relevant
conduct and enhancenents. The court will consult the Guidelines
and then finally determ ne an appropriate sentence for the
def endant pursuant to 18 U S.C. § 3553.

Wth this determnation, the court shall <consider the
obj ections noted by the Tenth Circuit in its opinion of January
29, 2004. |In exam ning the objections, the court has consi dered
the materials provided by the governnent. These materials
consi st of statenents by Adam G abel Guzman, M chael Thonmas
Al bers, Tinothy Howze, Sharon M chelle Jacob, WMtthew M
Patterson, Chester Ray Patrick, Maxi no Guzman and t he def endant
to | aw enforcenent officers or the grand jury.

Many of the objections (objection nos. 3, 4, 15, 17, 18, 19,

20, 22, 23, 24, 25, 26, 27, 28, 29 and supp. objection nos. 3,



4, 5, 6 and 7) raised by the defendant concern the quantity of
drugs attributable to himor the degree of his participation in
t he conspiracy. The anmount of drugs in this case was cal cul ated
fromthe followi ng material recounted in the presentence report:
(1) ten pounds of nethanphetani ne that Patterson admitted to
purchasing from the defendant; (2) 579.14 granms  of
nmet hanphet am ne and 230.78 grams of marijuana seized during
controll ed purchases on four occasions in April 2000, and once
in November 2000, and once in Decenmber 2000; (3) 13 ounces of
met hanphet am ne sold to Albers by the defendant in July 1999;
(4) five pounds of methanphetam ne and 80 pounds of marijuana
supplied by the defendant to Al bers in Septenber 1999; (5) four
pounds of nethanphetanm ne and 58 pounds of marijuana brought to
Al bers’ business on Decenber 31, 1999; (6) 68 pounds of
marij uana provided to Al bers by Adam Guzman in tires; and (7) 78
pounds of marijuana Al bers transported from Dodge City, Kansas
to Salina, Kansas for the defendant. These figures add to a
total of 20,479.53 grans of net hanphetam ne and 165, 341. 18 grans
of marijuana. Wth the conversion of these amounts to
marij uana, the total becones 41,070.32 kil ograns of marijuana.
Based upon that amount, the defendant’s base offense level is
38.

The st andards applicable to quantity determn nations were set



forth in United States v. Garcia, 994 F.2d 1499, 1508-09 (10t"
Cir. 1993):

The governnent has the burden of proving the
quantity of drugs for sentencing purposes by a

preponderance of the evidence. US. v. Reyes, 979
F.2d 1406, 1410 (10" Cir. 1992). |In determ ning the
guantity of drugs for the base offense |evel
cal cul ati on, Defendant is responsible for “all
quantities . . . with which he was directly involved,
and . . . all reasonably foreseeable quantities .

that were within the scope of the crimnal activity
that he jointly undertook.” U S.S.G § 1B1.3, coment
(n. 2) (Nov. 1992). [If] [t]he governnment did not
seize any drugs, [or the anpunt seized does not
reflect the scale of the offense] the district court
[is] required to “approxi mate the quantity.” U S.S.G
§ 2D1.1, comment (n. 12) (Nov. 1992). While the court
may rely on a governnment estimte in approximating the
guantity of drugs, see, e.g., US. v. Sturnoski, 971
F.2d 452, 462 (10" Cir. 1992), the information
underlying the estimate nust possess “a mnimm
indicia of trustworthiness.” U.S. v. Cook, 949 F.2d
289, 296 (10" Cir. 1991).

See also United States v. Jackson, 213 F. 3d 1269, 1284 (10" Cir.

2000) .
In determining a sentence, the court may appropriately
consi der all sources of information without [imtation; the sole

touchstone is reliaility. See United States v. Beaulieu, 893

F.2d 1177, 1179 (10'" Cir. 1990). Thus, the court nmy consider
information that would be inadmssible at a crimnal trial,
i ncluding reliable hearsay and statenments of co-defendants made
in separate proceedings. 1d. at 1181.

In reviewing the objections in light of the evidence



supplied by the government, the court believes the governnment
has sustained its burden of proof as to the drug quantity for
t he base offense level. There is no dispute that the defendant
was i nvolved in the alleged drug conspiracy or that substanti al
ampunts of drugs were sold. The defendant’s only problemwth
the findings of the presentence report concerns the amount of
drugs attributable to himand the degree of his participation in
the conspiracy. Having read all of the statenments made by the
def endant’ s co-conspirators, the court is persuaded that the
anounts attributable to the defendant in the presentence report
are correct, with one m nor exception that the court will detail
in a nonment, and that his participation in the conspiracy is as
suggested in the presentence report. The court finds that the
information supplied by Adam Guzman, Albers, Howze, Jacob,
Patterson, Patrick and Maxi no Guzman has the m nimal indicia of
reliability necessary for sentencing purposes. Even if the
court were to reduce the anpbunts contained in the presentence by
one-hal f, the defendant’s offense |level would remain at |evel
38.

Wth this determ nation, the court nust overrule and deny
objections 3, 4, 5, 15, 17, 18, 19, 20, 22, 23, 24, 25, 26, 27,
28, 29 and supp. objection nos. 3, 5, 6 and 7. The court

specifically denies objections 18, 19, 20, 21, 22, 23, 24, 25,



26 and 28 as well as supplenmental objections 5, 6 and 7 because
the statenments of Albers support the findings made in the
present ence report in paragraphs 56, 58, 59, 60, 61, 62, 63, 64
and 65. The court further notes that the information supplied
by Al bers on several of these matters is corroborated by others
in other statements. The court specifically denies objection 4
because the statenents of Howse support the findings nade in the
presentence report contained in paragraph 27. Finally, the
court specifically denies objections 3 and 15 because the
statenments of several co-conspirators support the findings nmade
inthe presentence report contained in paragraphs 26, 52 and 53.

In his suppl enmental nmenorandum the defendant has nmade sone
further suggestions concerning the anount of drugs attributable
to him The court notes that, in making the aforementioned
det erm nati ons, we have carefully considered these matters. The
court has attenpted to resolve the various factual disputes in
a manner that accurately reflects the amount of drugs that were
involved in this conspiracy. For exanple, the defendant has
guestioned the amunts noted by Patterson. The def endant
suggests that the anounts contained in paragraph 53 of the
present ence report are not found in the grand jury testinony of
Patterson. The defendant is correct. These amounts cane from

a statenent made by Patterson to FBlI Task Force Agent M ke

10



Met zI er on October 26, 2000. Patterson did subsequently make
different statenents to the grand jury. The probation officer
inan effort to resolve these inconsistencies, did not cal cul ate
t he anount of drugs attributable to the defendant based upon the
earlier statement made by Patterson to Agent Metzler. The court
agrees that the statenents of the various participants were not
al ways consi stent, but we believe that the amounts determ ned in
the presentence report are reasonably cal cul at ed.

The defendant, in his supplenental menorandum has also
suggested that the court should not find the estimtes of co-
def endant Al bers reliable because the governnent “did not allow
Al bers reduction nmotion.” The defendant further suggests that
Al bers is not a “trustworthy source of information.” The court
is not persuaded that Al bers’ statenents should be di sregarded.
Al bers was an i nportant part of this conspiracy and he possessed
significant know edge about the scope and nature of the
conspiracy. The governnent did object to Albers receiving the
safety valve at sentencing because he had engaged in sone
additional crimnal conduct following his guilty plea, not
because he was determned to be unreliable. In fact, the
governnment did ultimtely file a motion for reduction of
sentence pursuant to Fed.R CrimP. 35 on Al bers. In sum the

court believes that the statenents nmade by Albers have a

11



sufficient indicia of reliability.

The def endant has al so obj ected to the i nformati on cont ai ned
i n paragraphs 29 and 66 of the presentence report in objections
5 and 27 because “he has no know edge of this activity.” The
court finds support for the information contained in those
paragraphs in the docunments provided by the governnent.
Accordingly, the court must deny these objections.

I n suppl emental objection 4, the defendant contends that he
was not part of the conspiracy set forth in paragraphs 41 to 51
of the presentence report because he was in jail during the
period noted in those paragraphs. |In an abundance of cauti on,
the court shall not attribute the amunts noted in those
par agraphs to the defendant. This finding subtracts a total of
285. 35 grans of marijuana fromthe aforenenti oned totals. This
deci sion has no inpact on the defendant’s base offense |evel.

I n objection 17 and suppl enental objection 3, the defendant
obj ects to paragraph 55 of the presentence report because co-
def endant Al bers “turned over only three ounces of drugs” to the
police. Paragraph 55 reads as foll ows:

On July 11, 2001, M chael Al bers was debriefed by

Task Force Agent (TFA) M ke Metzler. Al bers explained

he knew Banda when he (Banda) was supplying

met hanphetam ne to Albers’ brother, Josh Hanson.

After Hanson was arrested, Al bers sold three ounces of

met hanphet ani ne Hanson pur chased from Banda

previ ously. Al bers used the noney from the sale of

the three ounces to pay Hanson’s drug debt to Banda.

12



As with several of the defendant’s objections, the court is
at a loss to understand the nature of this objection. The point
made by the defendant nay be accurate, but it does nothing to
contest the information contained in paragraph 55. The
information contained in the paragraph is supported by the
evi dence supplied by the governnment. Moreover, this paragraph
shows the relationship between the defendant and Al bers.
Accordingly, this objection nust be denied.

In objections 6, 7, 10, 11, 12 and 14, the defendant
contends that the amount of methanmphetam ne considered in
various parts of the presentence report should be reduced

because t he net hanphetam ne in question was a m xture, not pure

met hanphet ani ne. The probation office has noted in the
present ence report t hat t he vari ous references to
nmet hanphet ani ne were to m xtures, not pure nmethanmphetam ne. In

calculating the weight of the drugs to be attributed to the
def endant, t he probati on of fice has t ransf or ned t he
met hanphet anm ne to marij uana usi ng t he formul a for
nmet hanphetanine that is a mxture. |In sum the court finds no
merit to any of these objections by the defendant concerning the
nmet hanphet ani ne.  Accordi ngly, they nust be deni ed.

The court finds it unnecessary to rule on objection no. 21.

A decision on this objection will have no inpact on the

13



def endant’ s sentence.

The court shall next turn to our previous determ nation that
t he def endant’ s base of fense | evel should be increased by three
| evel s as a manager and supervisor under U S.S.G 8§ 3B1.1. 1In
reachi ng that conclusion, the court inadvertently referred to 8§
3B1.1(c) which provides for only a two-|evel enhancenent for a
def endant found to be “an organizer, |eader, nanager, or
supervisor” in any crimnal activity. |In its order of January
29, 2004, the Tenth Circuit directed this court to clarify its
earlier finding regarding the proper adjustnment in the offense
| evel pursuant to § 3B1. 1.

The court now nakes clear that it intended to apply a three-
| evel enhancenment to the def endant under 8§ 3B1. 1(b) as a nmnager
and supervisor of crimnal activity involving five or nore
participants. The evidence before the court clearly indicates
that the defendant was a manager and supervisor of this
conspiracy. The evidence shows that the defendant was the
| eader of the conspiracy while Adam Guzman was i ncarcerated
There is also evidence that during other periods the defendant
exerci sed significant control over others in the conspiracy. He
controlled the nonies generated by the conspiracy, and he
directed the distribution of the narcotics. In sum the court

now finds that the enhancenment under 8 3Bl1.1(b) is appropriate

14



her e.

Wth the aforenentioned decisions, the defendant’s offense
level is 38 and his crimnal history category is II1I. The
def endant’ s gui deline range is 292 to 365 nont hs.

The defendant has asked the court to consider his post-
conviction rehabilitation efforts under 18 U S.C. § 3553(a).
The court wll do so. Whet her the conduct of the defendant
since conviction is sufficient to justify a downward departure
under the old mandatory systemdoes not forecl ose the court from
considering this factor under § 3553. Post - of f ense
rehabilitation can only be an appropriate ground for downward
departure if the efforts are of a nmagnitude that the defendant’s
situation cannot be considered typical of those where an

acceptance of responsibility is granted. United States V.

Whi t aker, 152 F.3d 1238, 1240 (10" Cir. 1998). |In other words,
post-offense rehabilitation nmay not serve as a basis for
departure unless it is present to an exceptional degree. Unite

States v. Benally, 215 F.3d 1068, 1075 (10" Cir. 2000). The

court finds the post-offense rehabilitation by the defendant
commendabl e, but not exceptional. Nevertheless, the court shall
consider it by examning the appropriate factors under 8§
3553(a). The court will also consider the governnent’s notion

to reduce sentence for substantial assistance pursuant to

15



US S G § 5KI1.1.

In determining the sentence inposed, the court carefully
consulted the application of the guidelines and has taken them
into account. The court has decided that the appropriate
sentence for this case is 150 nonths. The court believes that
this sentence will neet the sentencing objectives of deterrence,
puni shnent, rehabilitation, and protection of the public.
Further, the court believes that this is a fair and reasonable
sentence, and it is a sentence sufficient, but not greater than,
necessary to conply with the af orenmenti oned sentenci ng purposes
inlight of all of the circunstances in this case, including the
nature and circunstances of the offense and the history and
characteristics of the defendant.

I T 1S SO ORDERED

Dated this 25th day of May, 2005 at Topeka, Kansas.

s/Richard D. Rogers
United States District Judge
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