IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATESOF AMERICA,
Plaintiff,

Crim. No. 00-20119-03-KHV

V.

HEIDI ALEXANDER, Civil No. 06-3024-KHV

Defendant.

S N N N N N N N N N

MEMORANDUM AND ORDER

This matter is before the Court ondefendant’ sMotion Under 28 U.S.C. § 2255 To Vacate, Set

Aside Or Correct Sentence By A Person In Federa Custody (Doc. #166) filed January 18, 2006. For

reasons stated below, the Court overrules defendant’ s motion.

Factual Background

On April 3, 2001, the government filed an information which charged Heidi Alexander with one
count of possessionwithintent to distribute 100 kilograms or more of marijuanain violation of 21 U.S.C.
§ 841(a)(1). On April 9, 2001, defendant pled guilty. On November 5, 2001, the Court sentenced
defendant to 168 monthsin prison.*

On January 18, 2006, defendant filed a motion to vacate her sentence under 28 U.S.C. § 2255.

Defendant’ smotionadlegesthat (1) counsd wasineffective at sentencing because she did not object to the

! Defendant’ s base offense level was 32 because the amount of marijuana was at least
1000 kilograms but lessthan 3000 kilograms. Defendant received atwo level enhancement for obstruction
of judtice, resulting in an adjusted offense leve of 34. The Court sustained the government’s motion for
a four level downward departure for substantial assistance under Section 5K 1.1 of the United States
Sentencing Guiddines(“U.S.S.G.”). Defendant’ stotd offenselevd of 30, with acrimind history category
V1, resulted in a sentencing range of 168 to 210 months.




Court’s determination of her crimind history category and the applicable drug quarntity, in violation of

Apprendi v. New Jersey, 530 U.S. 466 (2000), and United States v. Booker, 543 U.S. 220 (2005);

(2) counsel was ineffective in negotiating the pleaagreement because it included awaiver of apped; (3) the
United States Sentencing Guiddines are uncongtitutiond as applied to defendant in light of Apprendi,

Booker and Blakdy v. Washington, 542 U.S. 296 (2004); and (4) counse was ingffective in faling to

follow up on the government’ s commitment to file amotion for downward departure based on substantial
assistance.?
Analysis
The standard of review of Section 2255 petitionsis quite stringent. The Court presumes that the

proceedings whichled to defendant’ s convictionwere correct. SeeKleinv. United States, 880 F.2d 250,

253 (10th Cir. 1989). To prevall, defendant must show a defect in the proceedings which resulted in a

“complete miscarriage of judtice” Davisv. United States, 417 U.S. 333, 346 (1974).

l. Procedural Bar —One Year Statute Of Limitations (Claims 1, 2, 3 and 4)
Section 2255 providesaone-year period of limitation for motions brought under that section. 28
U.S.C. 8§ 2255. Thelimitation period runs from the latest of:

(1) the date on which the judgment of conviction becomesfind;

2 On February 8, 2006, defendant filed a supplemental memorandum in support of her
motion to vacate. See Peitioner's Memorandum In Support Of Review And Correction Of 1llega
Sentence (Doc. #168). The Court has considered the argumentsin defendant’ s brief, but the Court does
not congtrue the memorandum as raising additiona dams. To the extent defendant desiresto bring clams
beyond her initid Section 2255 motion, she mugt file a motion for leave to file a second or successve
Section 2255 motion.
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(2) the date on which the impediment to making amoationcreated by governmenta action
in violation of the Condtitution or laws of the United Statesisremoved, if the movant was
prevented from making a motion by such governmentd action;

(3) the date on which the right asserted was initidly recognized by the Supreme Court, if
that right has been newly recognized by the Supreme Court and made retroactively
applicable to cases on collatera review; or

(4) the date on which the facts supporting the claim or claims presented could have been
discovered through the exercise of due diligence.

Id. Because defendant did not file a direct apped, her convictionwasfind onNovember 19, 2001 — ten
days after judgment was entered. Accordingly, her motion (filed January 18, 2006) is not timely under
subsection (1). None of the other subsections of Section 2255 permit defendant to raise her clam at this

time. The Tenth Circuit has hed that neither Blakely nor Booker announced a new rule of condtitutiond

law made retroactive by the Supreme Court on collatera review. United Statesv. Van Kirk, 2005 WL

1706978, a *1 (10th Cir. July 22, 2005); see United States v. Bdlamy, No. 04-5145, 2005 WL

1406176, at * 3 (10th Cir. June 16, 2005) (Booker not retroactively applicable to initid habeas petitions);

United States v. Price, 400 F.3d 844, 849 (10th Cir. 2005) (Blakely not retroactively applicable to

convictionsfina as of June 24, 2004); see dso United Statesv. Mora, 293 F.3d 1213, 1219 (10th Cir.

2002) (Apprendi not watershed decisionand hence not retroactively gpplicable to initid habeas petitions).
Accordingly, adefendant whose convictionwas find whenthe Supreme Court deci ded Blakdly onJune 24,

2004 and Booker on January 12, 2005 cannot obtain relief based on those decisions under Section 2255.3

3 The Court recognizesthat one of defendant’ sdams isthat counsel was ineffective infailing
to object to the fact that the Court, not ajury, determined her crimina history category and applicable drug
quantity. The Tenth Circuit, however, has held that counsdl’ sfallureto recognize apotentia legd argument
does not congtitute cause for a procedura default. United States v. Harms, 371 F.3d 1208, 1212 (10th

(continued...)
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. Procedural Bar —Waiver Of Collateral Challenges (Claims 1, 2, 3and 4)
A knowing and voluntary waiver of the statutory right to gppedal or to collaterdly attack a sentence

isgenerdly enforceable. United States v. Chavez-Sdais, 337 F.3d 1170, 1172 (10th Cir. 2003); United

Statesv. Cockerham, 237 F.3d 1179, 1181 (10th Cir. 2001), cert. denied, 534 U.S. 1085 (2002); United

Statesv. Hernandez, 134 F.3d 1435, 1437 (10th Cir. 1998). The Court gppliesathree-pronged analysis

to evauate the enforceability of such awaiver: (1) whether the disputed issue fals withinthe scope of the

waiver; (2) whether defendant knowingly and voluntarily waived her rights; and (3) whether enforcing the

walver would result in a miscarriage of justice. United States v. Hahn, 359 F.3d 1315, 1325 (10th Cir.

2004) (enbanc); see United States v. McMillon, No. 02-20062-01-JWL, 2004 WL 2660641 at * 3 (D.

Kan. Nov. 19, 2004).

A. Scope of the Waiver

To determine whether the disputed issue fdls within the scope of the waiver, the Court begins with

the plainlanguage of the pleaagreement. United Statesv. Anderson, 374 F.3d 955, 957 (10th Cir. 2004);

Hahn, 359 F.3d at 1328. The Court construes the plea agreement according to contract principles and

based on what defendant reasonably understood when she entered her plea United States v.

Arevdo-Jdmenez, 372 F.3d 1204, 1206 (10th Cir. 2004). The Court drictly construes the waiver and

resolves any ambiguities againg the government and in favor of defendant. Hahn, 359 F.3d at 1343.
The plea agreement datesin rdlevant part asfollows:

s} The defendant expresdy waives the right to appeal her conviction and/or

3(....continued)
Cir. 2004); see Hopkinson v. Shillinger, 954 F.2d 609, 610 (10th Cir. 1992).
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sentence on any ground, including any apped right conferred by Title 18, United States
Code, Section 3742, and the defendant further agrees not to contest her convictionand/or
sentenceinany post-conviction proceeding, induding but not limited to aproceeding under
Title 28, United States Code, Section 2255. The defendant understands and
acknowledges that her sentence will be determined and imposed pursuant to the United
States Sentencing Guiddines. The defendant agrees that this Court has jurisdiction and
authority to impose any sentence up to the statutory maximum established for the offense
and expresdy waives the right to appea her sentence, directly or collateraly, on any
ground except for: 1) an upward departure by the sentencing judge, 2) a sentence in
excess of the statutory maximum, or 3) a sentence in violation of law apart from the
Sentencing Guiddines However, if the United States exercises its right to appeal the
sentence imposed as authorized by Title 18, United States Code, Section 3742(b), the
defendant is released from this waiver and may appea her sentence as authorized by
Title 18, United States Code, Section 3742(a).

Plea Agreement 112(g). The scope of thiswaiver unambiguoudy includestheright to collaterdly attack by
a Section 2255 motion any matter in connection with defendant’s sentence. In Cockerham, the Tenth
Circuit noted that “a plea agreement waiver of postconviction rights does not waive theright to bring a
§ 2255 petition based onineffective assistance of counsdl daims chalenging the vaidity of the pleaor the
waiver,” but that “ collateral attacks based onineffective assistance of counsel daims thet are characterized
asfdling outsde that category are waivable” 237 F.3d at 1187. Inthis case, defendant’ s arguments do
not chalenge the vdidity of the plea or the waiver, but focus soldy on sentencing issues (cdlams 1, 2 and
4) and whether the pleawas a good dedl (claim 3). Accordingly, such damsfal within the scope of the
waiver in the plea agreement. See Cockerham, 237 F.3d at 1187.

B. Knowing And Voluntary Nature Of The Plea

To ascertain whether defendant knowingly and voluntarily waived her rights, the Court evauates
the language of the plea agreement and the plea petition, and the Rule 11 colloquy. Hahn, 359 F.3d at

1325. The Court conducted athorough inquiry at the pleahearing. At that time defendant affirmed that




she understood the charge againgt her, the maximum pendties, the rights she was waiving and the factud
bassfor her plea. Defendant acknowledged that her pleawas free and voluntary, that no one had forced
or threatened her to enter it, and that the only reason she was entering a plea of guilty wasthat she wasin
fact quilty as charged. Nothing in the record suggests that defendant’s plea, or her waver of post-
convictionrights, wasunknowingor involuntary. The pleapetition reflectsthat defendant had sufficient time
to discuss the matter with her attorney, that she was satisfied with her atorney’ s representation, and that
she had read and understood the plea agreement. In sum, the language of the plea agreement, the plea
petition and the Rule 11 colloquy established that defendant’s waiver of her rights was knowing and
voluntary.

C. Miscarriage Of Judtice

FHndly, the Court mugt “determine whether enforcing the waiver will result in a miscarriage of
justice.” Hahn, 359 F.3d a 1327. This test is not met unless (1) the digtrict court relied on an
impermissible factor such asrace; (2) defendant received ineffective assstance of counsd in conjunction
with negotiation of the waiver; (3) the sentence exceeds the statutory maximum; or (4) the waiver is
otherwise unlanvful inthe sense that it suffersfromerror that serioudy affectsthe fairness, integrity or public
reputation of judicia proceedings. 1d. Defendant bearsthe burden of demongtrating that thewaiver results
inamiscariage of justice. Anderson, 374 F.3d at 959. Here, defendant does not contend that enforcing
the walver would result in amiscarriage of justice.

The Court finds that enforcement of the waiver does not implicate any of the four factors listed
above. Inparticular, defendant received a sentence of 168 months in prison, which is Sgnificantly lessthan

the statutory maximum of 40 years. See United States v. Green, 405 F.3d 1180, 1193-94 (10th Cir.
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2005); United Statesv. Porter, 405 F.3d 1136, 1144 (10thCir.) (“ statutory maximum” under Hahn inquiry

refers to statute of conviction), cert. denied, 126 S. Ct. 550 (2005). Furthermore, enforcement of the
walver asto collaterd challenges does not serioudy affect the fairness, integrity or public reputation of the

proceedings. See United Statesv. Madonado, 410 F.3d 1231, 1233-34 (10th Cir. 2005) (waver of

appel laterightsenforced wheresentencedid not exceed statutory maximum and was based onjudge-made
findings). The Court finds that enforcing the waiver will not result in a miscarriage of jugtice. In sum,
defendant’ s clams are barred by the waiver of collateral chalengesin the plea agreement.

1.  Procedural Bar - Failure To Appeal (Claim 3)

Defendant asserts that the United States Sentencing Guidelines are uncongtitutiond as gpplied to
her. In particular, she maintains that her sentence was uncongtitutiona because the Court, not a jury,
determined her crimind history and the gpplicable drug quantity. Such aclam isbarred because shefailed
toraiseit on direct apped. Section2255isnot avalable to test the legdity of matters which should have

been raised on appeal. United Statesv. Allen 16 F.3d 377, 378 (10th Cir. 1994) (quoting United States

v. Wdlling, 982 F.2d 447, 448 (10th Cir. 1992)). Defendant is precluded fromraisngin a Section 2255
petitionissueswhichwere not raised on direct appeal unless she can show causefor her procedural default
and actua prejudice resulting fromthe dleged errors, or can show that afundamenta miscarriage of justice
will occur if her dam is not addressed. Allen 16 F.3d a 378. Defendant has not satisfied any of these
exceptions.

To the extent defendant contends that at sentencing and on direct gpped, she could not raise her

clams under Blakdly and Booker because of alack of precedent, the Court finds that such an explanation

does not condtitute “cause” for her procedurd default. The Court substantially agrees with the reasoning
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of the Seventh Circuit withrespect to asmilar dam under Apprendi v. New Jersey, 530 U.S. 466 (2000):

.. . the lack of precedent for a postion differs from “cause’ for faling to make a legd
argument. Indeed, even when the law is againg a contention, a litigant must make the
argument to preserveit for later consderation. See Boudey v. United States, 523 U.S.
614, 622-24 (1998); Endle [v. Isaac], 456 U.S. [107,] 130 n.35[(1982)] (that alega
argument would have been unpersuasive to a given court does not condtitute “cause’ for
failing to present that argument). “Cause’” means some impediment, and Smith does not
contend that any outside forceimpeded hislegd defensein 1992. (Nor does he contend
that counsdl was ineffective for failure to anticipate Apprendi; no suchargument would be
tenable) Thelack of any reasonable legd basis for a clam may conditute “cause” see
Reed v. Ross, 468 U.S. 1, 16 (1984), but the foundation for Apprendi was lad long
before 1992. Other defendants had beenmaking Apprendi-like argumentsever sncethe
Sentencing Guiddines came into being, and in McMillan v. Pennsylvania, 477 U.S. 79
(1986), the Court addressed on the merits an argument dong smilar lines. Smith could
have invoked thethemesin McMillan, and for that matter In re Winship, 397 U.S. 358
(1970), just asthe Justicesthemsdlvesdid in Apprendi. See Garrott v. United States, No.
99-2921, [238 F.3d 903] (7th Cir. Jan. 30, 2001). Thus Smith hasnot established cause;
and for the same reason that he could not show plainerror (if that were the right standard)
he cannot show prejudice either.

United States v. Smith, 241 F.3d 546, 548-49 (7th Cir. 2001); see McCoy V. United States, 266 F.3d

1245, 1258-59 (11th Cir. 2001), cert. denied, 536 U.S. 906 (2002); United Statesv. Sanders, 247 F.3d

139, 145-46 (4th Cir.), cert. denied, 534 U.S. 1032 (2001). Likewise, the Tenth Circuit has held that
counsdl’ sfailure to recognize a potentid lega argument does not congtitute cause for aprocedural defaullt.
Hams, 371 F.3d at 1212; see Hopkinson, 954 F.2d at 610.

Defendant aso hasnot demonstrated “ prgjudice,” i.e. that the alleged errors worked to her actual
and subgtantia disadvantage, infecting her entire sentence with error of condtitutiond dimensons. United
States v. Frady, 456 U.S. 152, 170 (1982). Defendant has not aleged or shown that falureto let ajury
decide the gpplicable drug quantity or her crimina history worked to her actua and substantiad

disadvantage.




Findly, defendant has not satisfied the exception for a “fundamentd miscarriage of jusice” The
Supreme Court hashdld that this exceptiongpplies only if one is actualy innocent. See Boudey, 523 U.S.
a 623. Initidly, the Court doubts that the actua innocence exception can be gpplied to noncapita

sentences. See United Statesv. Richards, 5 F.3d 1369, 1371 (10th Cir. 1993); see dso United States

v. Glover, 156 F.3d 1244, 1998 WL 476779, a *2 (10th Cir. Aug. 11, 1998) (claim that defendant in
noncapita case should have received lesser sentence does not condtitute claim that he is actudly innocent

or did not commit crime). But of. Selsor v. Kaiser, 22 F.3d 1029, 1036 (10th Cir. 1994) (actud

innocence exception might gpply where petitioner shows actual innocence of sentencing dement that was
not required for proof of underlying conviction). Inany event, defendant hasnot shown that sheisactudly
innocent of the e ements which form the bases for the sentence enhancements. Defendant has not shown
that no reasonable jury would have reached the same conclusons asthe sentencingjudge. Therefore, she
cannot establish that falure to review her claim would result in a fundamental miscarriage of judtice.
Based on this procedurd bar, defendant’ s argument that the United States Sentencing Guidelines
are uncongtitutiond as gpplied is overruled.
IV.  Substantive Merit Of Defendant’s Petition
Inadditionto the procedura bars discussed above, defendant’ sarguments|lack substantive merit.

A. Clam 1 - Ineffective Assistance - Failing To Object To Crimina History Category
Claim 3 - Chalenge To Condtitutiondity Of Sentencing Guiddines

Evenunder Blakely and Booker, the Court can determine a defendant’ s crimind history category.

In Almendarez-Torres v. United States, 523 U.S. 224 (1998), the Supreme Court created an explicit

exception to Apprendi and its progeny by dlowing ajudge to determine afact of prior conviction without




violating a defendant’ s Sxth Amendment rights. United Statesv. Taylor, 413 F.3d 1146, 1158 n.5 (10th

Cir. 2005). In Almendarez-Torres, the Supreme Court hed that because recidiviam “is atraditiond, if not

the mogt traditiond, basis for a sentencing court’ sincreasing an offender’ ssentence,” 523 U.S. at 243, and
“astypica asentencing factor as one might imagine,” 523 U.S. at 230, the Congtitution does not require
the government to charge or prove to ajury ether the existence of prior convictions or certain factsrelated

to those convictions such as thar dassfication as“violent fdonies” United Statesv. Moore, 401 F.3d

1220, 1221 (10th Cir. 2005); see United Statesv. Pineda-Rodriguez, 133 Fed. Appx. 455, 457-58 (10th

Cir. May 4, 2005).

For purposes of Apprendi, Blakely and Booker, a didtrict court’s determination of the “fact of a

prior conviction” impliatly entails many subsdiary findings. Pineda-Rodriguez, 133 Fed. Appx. at 458

(atingUnited Statesv. Santiago, 268 F.3d 151, 156 (2d Cir. 2001), cert. denied, 535 U.S. 1070 (2002)).

The Tenth Circuit has noted:

[A]mong those “subsidiary findings’” are such things as the duration of a term of court
supervison falowing a prior conviction, or the date the defendant was released from
cugtody following aprior conviction. Likethe“fact” of aconviction itsdf, those ancillary
“facts’ are merely aspects of the defendant’ s recidivist potentiad, they are easily verified,
and ther applicationfor purposes of enhancing a sentence under USSG 8 4A 1.1 requires
nothing more than official records, a caendar, and the most sdlf-evident mathematical
computation.

Pineda-Rodriguez, 133 Fed. Appx. at 458; see United Statesv. Corchado, 427 F.3d 815, 820 (10th Cir.

2005) (following Pineda-Rodriguezholding). Under Almendarez-Torres, adigtrict court can makefindings

withrespect to adefendant’s crimind history, be they findings asto the fact of the prior convictions or the

nature of those convictions. United States v. Williams, 410 F.3d 397, 402 (7th Cir. 2005); see

Pineda-Rodriguez, 133 Fed. Appx. at 458-59.

- 10-




Booker does mandate that the Sentencing Guidelines are advisory in nature, but defendant cites
no reason why she would not have recelved the same sentence if the Court had trested the guiddines as
advisory. Astothe drug quantity attributed to defendant, the Court noted at sentencing that the amounts
in the Presentence Investigation Report were conservative. A jury likdy would have reached the same
concluson on drug quantity, i.e. that the amount of marijuanawas a least 1000 kilograms but less than
3000 kilograms. In addition, the Court notes that in the plea agreement, defendant agreed to have her
sentence cdculated under the Sentencing Guidelines.

Hndly, defendant has not dleged facts which would suggest that counsdl’s performance on this
issue was deficient or prgudicid. The Tenth Circuit hasheld that counsel’ sfallureto anticipateBlakely and

Booker, based on the earlier Apprendi decison, is not objectively unreasonable. See United States v.

Carew, No. 05-3059, 2005 WL 1526136 (10th Cir. June 29, 2005); see dso United States v.

Gonzalez-Huerta, 403 F.3d 727, 750 (10th Cir.) (Briscoe, J. concurring and dissenting) (no one could

have predicted sea-change infederal sentencing wrought by Booker), cert. denied, 126 S. Ct. 495 (2005);

cf. Hams, 371 F.3d at 1212 (counsd’s falure to recognize potentiad legal argument not cause for
procedural default). Even if counsd’s performance was deficient, defendant has not shown that she
suffered any prejudice.

B. Clam 2 — Ineffective Assstance — Waiver Of Apped

Asto defendant’ sdam that counsel negotiated a plea agreement that included awaiver of apped,
the Court notesthat (1) inthisdigtrict, walvers of appeal are standard in pleaagreementsand (2) defendant

received asgnificant reductioninthe guiddine minimum (from 262 months down to 168 months) because
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the government filed a downward departure motion pursuant to the pleaagreement.*  Defendant has not
aleged facts which would suggest that counsel’ s performance on this issue was deficient or prgudicid.

C. Claim 4 — Ineffective Assstance — Failure To Indst On Downward Departure

Asto defendant’ s clam that counsdl did not follow up on the government’ s commitment to file a
motion for downward departure, the Court notes that the government did file such amotion. Defendant
received afour leve reduction which reduced her sentencing range from 262 to 327 months to 168 to
210 months. In addition, after sentencing, defense counsel asked the government about afurther reduction
under Rule 35, Fed. R. Crim. P. The government responded that defendant had not provided post-
sentencing information or assstance which would jugtify such a motion. See Exhibit B to Petitioner’s

Memorandum In Support Of Review And Correction Of Illegd Sentence (Doc. #168). Defendant has

not aleged factswhichwould suggest that counsel’ s performance onthisissue was deficient or prgudicid.
V. Conclusion
The files and records in this case condusvely show that defendant is not entitled to relief.

Accordingly, no evidentiary hearing isrequired. See United Statesv. Marr, 856 F.2d 1471, 1472 (10th

Cir. 1988) (no hearing required where factual mattersrai sed by Section 2255 petitionmay be resolved on

record).

4 In the plea agreement, the government also agreed to recommend the low end of the
gpplicable guiddine range and to recommend a reduction for acceptance of responsibility. The plea
agreement is not so one-sided as to suggest that defense counsd was ineffective by agreeing to awaiver

of gpped rights.

5 The Court commends defendant’s participation and apparent success in many prison
programs. Rehabilitation, however, is not a recognized ground for the Court to re-sentence defendant.
A federd didtrict court may modify a defendant’ s sentence only where Congress has expressy authorized
it to do s0. See United States v. Blackwdll, 81 F.3d 945, 947 (10th Cir. 1996); 18 U.S.C. § 3582(c).
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ITISTHEREFOREORDERED that defendant’ sMotionUnder 28 U.S.C. 8 2255 To V acate,

Set AsSde Or Correct Sentence By A Person In Federal Custody (Doc. #166) filed January 18, 2006 be

and hereby isOVERRULED.
Dated this 22nd day of February, 2006, at Kansas City, Kansas.
g Kahryn H. Vratil

KATHRYN H. VRATIL
United States Digtrict Judge
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